AGENDA
CUMBERLANDTO\VN COUNCILMEETING
Town Council Chambers - 290 Tuttle Road

Monday, October 27, 2003

)
7:00 p.m. - Call to Order

I.

APPROVAL OF MINUTES
a. October 6, 2003

II.

MANAGER'S REPORT

III.

PUBLIC DISCUSSION

IV.

LEGISLATIONAND POLICY

03 -107.

To hear from Senator Karl W. Turner regarding Question lB of the State Referendum
Election, November 4, 2003.

03 - 108. To hear a report from Harbormaster Ted Curtis regarding Cumberland's mooring fees.
03 -109.

To hear a report from Town Manager and Public Works Director regarding road
acceptance and maintenance policies.

03- 110. To hear a report from the Town Manager regarding an amendment to the Cumberland
Zoning Ordinance relating to the definition of streets and right-of-ways.

)

03 - 111. To set public hearing date to consider and act on a Fire Protection Ordinance as it relates
to fire protection measures for residential and commercial dwellings.

03 -112.

V.
· VI.
VII.

To set public hearing date to consider and act on Class I-A Hotel and Off-Premise Retail
liquor licenses, a Victualer's license and a Special Amusement Permit for the Chebeague
Island Inn Acquisition Co, Inc., d/b/a Chebeague Inn.

CORRESPONDENCE
NEW BUSINESS
EXECUTIVE SESSION re: land acquisition
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MINUTES
CUMBERLAND TOWN COUNCIL

!MONDAY, OCTOBER 27, 20031
7:00 p.m. - CALL TO ORDER
Present: Chairman Porter, Councilors Savasuk, Damon, Storey, Kuntz, Moriarty and Stiles.
I.

APPROVAL OF MINUTES:
a) October 6, 2003
Motion by Councilor Savasuk to accept the minutes of October 6, 2003;
Seconded by Councilor Kuntz.
VOTE:
UNANIMOUS 7-0

II.

MANAGER'S REPORT:

Town Manager Shane's report contained several items: The shim coat paving on Greely Road has
been slightly delayed due to weather and obligations of our contractor, however, the temporary repairs
should be completed by the end of next week. This work is a "band aid to hold it together until we can do
more permanent repairs." This project will be completed as a result of the cancellation of another project,
Mill Road. The Recycling Committee has been working diligently on a solid-waste management proposal
that should come before the council in November/December. The Stone Wharf Project should begin in
early December. Dredging is still scheduled to begin in early January. He and the Code Enforcement
Officer met with the new CTC Operator, Willie Doyle, to consider resolutions to overflow parking
concerns. He attended an RWS Board meeting on Thursday at which the board was scheduled to vote on
an ash fill expansion at a cost of 3-5 million dollars, but another proposal was received, and this item was
tabled in order to issue an RFP. The RWS Board is also discussing the debt refinancing that could have "a
stabling effect of our debt payment schedule" and "result in a reduction in our tipping fee in the short
term." Staff has begun work on a CIP Plan that will be presented to the Planning Board in early December.
He, Dale Rines and Park Supervisor Phil Wentworth will visit the Rines Property in order to familiarize
staff with the site. The Val Halla Board Chairman will attend a council meeting in January to present an
update and discuss challenges ahead. On November 1711\Cumberland will host a regional meeting at Val
Halla along with four other communities, the GPCOG and town planners to discuss transpo11ationand
planning issues. Thursday evening, October 301", there will be a community bonfire at 6: 15 p.m. at the
Twin Brook facility. The bonfire recognizes the school's final football game with Falmouth. Both teams
have entered Class B for the first time. Bruce Hill Road Extension parties "have af,reed to work out their
11
disagreements and cease construction" at the site. Councilor Harland Storey's 70 birthday was recognized
by the Manager and Town Council.
Ill.

PUBLIC DISCUSSION:
None.

JV.

LEGISLATION AND POLICY:

03 - 107.

To hear from Senator Karl W. Turner regarding Question 1B of the State
Referendum Election, November 4, 2003.

Senator Turner stated "you do not have tax reform on the ballot ... it is a spending plan earmarked
toward education." He described option lb as the "more responsible option" and presented the following
figures: the state's FY 04 general appropriation is approximately 2.6 billion dollars - from that the state
government is run and a "fair amount of money is sent back home;" i.e. 725 million in school funding, 180
million toward state teacher retirement, and 115 million in municipal revenue sharing. The circuit breaker

is currently funded at 40 million. These figures represent approximately 1.1 billion of the 2.6 billion.
However, the state is currently 151 million in the red. Option Ib requires education to be funded on the
basis of essential programs and services, as identified in the Maine Learning Results. "That's a different
number than 55% of education spending. It's a definition that became law this year and there's additional
work that will have to be done on that. With respect to tax relief there are two very specific items in Ib."
The first is the circuit breaker program, which will double in size from 1,000 to 3,000 dollars in tlu·eeyears.
The second element is the homestead exemption, which will be reinstituted at the level that existed the
previous tax year. A maximum mil rate of$ IO must be met at the local level in order to receive "the rest of
the money necessary to fund education as defined by essential programs and services." Option Ia requires
a $250 million immediate obligation by the state, and Ib "gets it to us over a 5 year period." An increase
in the sales tax from five to seven percent will cover the cost of la. "You're asking for a tax increase, and a
significant one, if la goes through."
Councilor Moriaity confirmed, "not everything in a school budget would be deemed to be an
essential program or service." Option I a promises full state funding of special education, and under I b,
explained Senator Turner "there is no attempt to try to fully fund special education." Councilor Damon
expressed disappointment that the legislature did not address tax reform and clarified that "when we talk
about 55%, that's really an average of the entire State of Maine. Cumberland is really less than 25%.
That's the end result, which everybody does understand" compared against a complex funding formula now
in place. Chairman Porter believes that "by voting for Ia, you are voting for a tax increase." Councilor
Stiles suggested the legislature has ignored its promise to return 55% of education funding to the
communities, and la "is the only one of these three that will put your feet to the fire. la will have 2.5
million increase to Cumberland in year one; Ib will have us down by a half million." He noted the Palesky
tax reform campaign, suggesting he's "fearful" of what that may produce. "We've got to show some kind
of progress and Ib is not gonna do it in my mind." Councilor Storey suggested that a sales tax increase is
inevitable, whether immediately with Ia or "over five to seven years" with Ib. "Right now, I'm gonna
have to stick with la." Councilor Savasuk suggested that both la and lb have equally as many advantages
as disadvantages. Councilor Kuntz stated, "Eventually there will be some type of property tax revolt.
That's gonna devastate the municipalities."
03 - 108.

To hear a report from Harbormaster Ted Curtis regarding Cumberland's mooring
fees.

The town mooring fees were increased approximately fifty percent in the last year, the first
increase since 1990. Ted Curtis prepared an exhibit showing a comparison of town mooring facilities and
fees with the communities of Falmouth, Freeport and Yarmouth. Collection efforts in Cumberland were
increased producing over $6,500 additional revenues. The Coastal Waters Commission membership was
surveyed, resulting in a recommendation to maintain our current fees. The committee feels "we don't
really offer that much more to warrant increasing our fees." The Stone Wharf Pier Committee will study
seasonal slip fees based on size of boats or outboards prior to next spring. He recommended his role should
be to "continue to do what worked well last year," including: a continued presence at the Stone Wharf;
furthering knowledge of the police presence; increased time spent by the Harbormaster at the Chandler's
Pier, especially during the noon boat time; and providing support to the rescue. He added that he would
like to spend more time checking the Cumberland float on Cousins Island, and perform more island patrol
at other town anchorages; Hamilton Beach, Central Landing, and Coleman and the many riparian moorings
between those sites. He suggested the town revisit the fees "next year after we have a little bit more in the
facilities arena to offer."
Councilors Stiles and Damon reviewed riparian moorings with the Harbormaster. Cumberland
riparian permits allow the owner of waterfront land of a hundred feet or more to moor a boat in front of
their waterfront property. Boaters who do not have a riparian mooring or shore frontage must moor at a
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designated mooring area. Councilor Damon questioned why there is no discount given for additional
moorings beyond the first for recreational mooring permits. "I would suggest we entertain a discussion on
a lower rate for your second or third mooring for the resident and non-resident recreational mooring if
you're going to do that for every other category. It just doesn't look equitable." Councilor Stiles requested
the committees review why the commercial permit costs less than a resident recreational permit. Ted
Curtis suggested the committees examine the criteria considered in creating the fees. Mr. Curtis will
invoice mooring fees in January or February so that the super majority of fees are collected during the time
of year when he is not as busy on the water. The Coastal Waters Commission and Stone Pier Committee
will review the issues raised at this meeting and return identified amendments to the council as
recommended.
David Hill, Chebeague Island, expressed concern with the "differences" between the riparian
mooring owner and an anchorage-mooring owner. A riparian mooring owner "by definition is outside the
anchorage area" and does not use the facilities and/or infrastructure services. "Riparian mooring owners
are paying a premium for the right to have riparian rights, and it adds insult to injury to be asked to pay $25
for a mooring in front of your house when your taxes ... are very steep and certainly steeper than those
away from the shore. It's the one thing the town can do to recognize and give a little bit of benefit back to
the landowners who are paying" significant taxes.
03 - 109.

To hear a report from the Town Manager and Public Works Director regarding
road acceptance and maintenance policies.

Town Manager Bill Shane and staff have reviewed this issue and seek council guidance this
evening to develop two policies in a more formal fashion. The first is a road acceptance policy that permits
a developer to postpone placement of the final coat of pavement until 50-80 percent of home occupancy is
reached, after which the developer may petition the town to provide winter maintenance services.
Chairman Porter believes if a road meets the requirements "they should become town roads and
we should accept them." Councilor Savasuk supported the manager's direction.
The second component "is much more controversial" and involves private roads. Presently, a
combination of 150 private roads does not receive and another 29 do receive winter maintenance services.
However, among the 29 there are 12 private roads that the town has provided winter services since the
l 940's. Public access is permitted over these roads during the winter months. The remaining 17 roads are
provided winter services pursuant to an agreement considered for renewal each year. Our town attorney
recommends we develop an agreement stating our intention to continue the existing services on the 12
roads, and notifying homeowners on the remaining 17 roads of the town's intent to discontinue winter
services. Manager Shane suggested "if they bring them up to town road standards I would recommend you
accept them as a public road. When you look at this list of 30, and the list of 150, I have hard time telling
anyone there's a difference" between the 29 and 150 that do not receive services. "We literally have one
extra plow route on right now just to do private roads." The town may expend public dollars on private
roads only to provide emergency access. The Town Manager's position is that the town will ensure access
during the winter on those occasions where rescue, fire, or police responses are required. He requested the
council's support to develop a letter (to the homeowners on the list of 17 roads), endorsed by the town
council prior to mailing, informing homeowners on private roads the town will no longer provide winter
services or spring maintenance effective October I, 2005. Public hearings will be held to allow for input
from the affected homeowners.
Councilor Damon stated a concern that some of these private roads provide public access to the
shore, but the town does not maintain them. Therefore, they are inaccessible in the winter and travelers can
not get to the shore. "We have other private roads which actually do provide public access to the water"
but do not receive maintenance services. "We're not being consistent." Councilor Savasuk requested the
names and addresses of the homeowners on the Foreside roads shown on the remaining 17 prior to any
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mailing. Councilor Moriarty inquired whether any homeowners on the 150 roads listed are requesting
services. Mr. Shane replied affirmatively in the case of Deer Point Road, which provides public access to
the shore at the end of the road. Councilor Moriarty expressed "there's positive suppo11that no further
roads should be added to the maintenance list. In the meantime, we should begin the process to figure out
how many homes are on these streets and what the details are." Manager Shane described his proposed
timeline, suggesting "I'd like to have this to bed by the first of July."
03 - 1IO.

To hear a report from the Town Manager regarding an amendment to the
Cumberland Zoning Ordinance relating to the definition of streets and
right-of-ways.

Manager Shane stated that the zoning ordinance changes adopted by town council on March 24,
2003 included changing references to right-of-ways and roads to street; and amendments to the setbacks
and lot regulations to correspond with the revised definitions. The town council requested the ordinance
amendment be reviewed in six months. To date, there have been no complaints received related to these
changes. In fact, Code Enforcement Officer Barbara McPheters states most property owners have
benefited from the changes relating to corner lots, which allow for the front setback to be considered the
narrowest property width.
03 - 111.

To set public hearing elate to consider and act on a Fire Protection Ordinance as it
relates to fire protection measures for residential and commercial dwellings.

Manager Shane announced that the Town Council and Planning Board would meet in joint
workshop session tomorrow evening to review this proposed ordinance. Councilor Moria11ywas informed
that the Planning Board has not yet reviewed the proposed Fire Protection Ordinance. "It's way too soon to
even think about setting this for public hearing. If they haven't discussed it as a group I don't think we'll
get too far. We ought to do our own workshop when we're done with the Planning Board and spend some
time with this. The new Fire Protection Ordinance is nothing we have ever considered before." Manager
Shane suggested the council workshop this item on November I0, 2003. It will be scheduled for a
workshop on November I0th , at the Chairman's discretion.
Motion by Councilor Moriarty to set the public hearing date on November 24, 2003;
Seconded by Councilor Damon.
VOTE:
UNANIMOUS 7-0
03 - 112.

To set public hearing date to consider and act on Class I-A Hotel and Off-Premise
Retail liquor licenses, a Victualer's license, and a Special Amusement Permit for the
Chebeague Island Inn Acquisition Co., Inc., d/b/a Chebeague Inn.

Motion by Councilor Damon to set a public hearing date of November IO, 2003;
Seconded by Councilor Stiles.
VOTE:
UNANIMOUS 7-0
V.

CORRESPONDENCE:

Councilor Savasuk - received comments regarding the council's decision on the credit union vote. He
wished to clarify that he "did not have a problem with a bank on Main Street. The problem I had was ...
that to be able to put a bank there we would have had to use contract zoning ... the facts were not sufficient
to prove to me that the bank in itself was a direct significant benefit to the public. I didn't believe I was in
a position to use contract zoning because it did not meet the criteria for contract zoning. Maybe as
suggested in some of the correspondence I've seen, we should at least look at the idea of rezoning certain
areas of Main Street."
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Councilor Damon - also received comments regarding the bank, but "most were people who did not want
the bank and did not want more development on Main Street. They wanted to keep home occupations.
Many lived there when it really was a Main Street. I just find this whole situation with Main Street
puzzling."
Councilor Storey - none
Councilor Kuntz - none
Chairman Porter - email from George Barrett regarding accepting town streets and email complimenting
the Town Manager regarding the public meeting with respect to speeding traffic on Tuttle Road. He
thanked the Town Manager and Officer Calder for their professional efforts.
Councilor Moriarty - inquired about the Cumberland Police Department Citizen Police Academy, asking
if there are insurance and liability issues. Manager Shane responded this academy has been offered once
before.
Councilor Stiles - same email from Mr. Barrett and several calls in opposition to the sprinkler issue.
Rescue Lieutenant Debra Reynolds letter to Chief Charron commending Officer Martin Murphy for his
"superb assistance" during a situation on the Foreside.
Town Manager - none.
VI.

NEW BUSINESS:

Councilor
Councilor
Councilor
Councilor
Chairman
Councilor

Savasuk - none
Damon - none
Storey - none
Kuntz - none
Porter - none
Moriarty - call regarding concerns that LPG project in Harpswell may include an underwater

pipeline through the Cumberland territorial waters possibly ending in the mainland. Manager Shane
explained he has arranged a meeting to learn more information. Phase II is a distribution center possibly
over to the FPL plant on Cousins Island. If that happens, there's a million dollars allocated to the
relocation of traps and gear, etc, for Harpswell fisherman, and "zero for Chebeague Island right now."
Councilor Moriarty received a call from Dan O'Shea with a reminder that there is a meeting November 5,
7:00 p.m. to get public input on the future of the Drowne Road School.
Councilor Stiles - he, Manager and Stephanie Gilbert met with Sally Merrill regarding the conditions of
the development rights for the Merrill Farm. Everything is going according to plan - one item needing
attention is establishing the pathway along the westerly boundary. Surveyors will be on the site in the near
future and council representatives will be needed to help plan the pathway. At the last Regionalization
Committee a subcommittee was formed to receive RFP's for dispatching consulting services.
Town Manager - none
VII.

EXECUTIVE SESSION re: land acquisition.

Motion by Councilor Damon to go into executive session to discuss land acquisition;
Seconded by Councilor Kuntz.
VOTE:
UNANIMOUS 7-0
TIME:
9: 18 p.m.
Motion by Councilor Kuntz to return from Executive Session;
Seconded by Councilor Moriarty.
VOTE:
UNANIMOUS 7-0
TIME:
9:42 p.m.
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Motion by Councilor Damon to adjourn;
Seconded by Councilor Moriai1y.
VOTE:
UNANIMOUS 7-0
TIME:
9:43 p.m.

RespectfuIly submitted,
Nadeen Daniels
Town Clerk

MINUTES
Cumberland Town Council Meeting
October 6, 2003
I 6:00

p.m. - EXECUTIVE SESSION re: Personnel Issue

Attendance: Chairman Porter and Councilors Moriarty, Stiles, Storey, and Kuntz were present.
Councilors Damon and Savasuk arrived at 6: 15 p.m.
Chairman Porter opened the meeting at 6:00 p.m. and requested a motion to move into
Executive Session, explaining .the council will reconvene at 7:00 p.m.
Motion by Councilor Stiles to recess to Executive Session to discuss personnel issues,
namely the six-month evaluation of the Town Manager;
Seconded by Councilor Moriarty.
VOTE:
UNANIMOUS 5-0 (Councilors Damon and Savasuk out)

I 7:00 p.m.

-

Reconvene

Motion by Councilor Stiles to reconvene the regular Town Council meeting at
7:00 p.m.;
Seconded by Councilor Moriarty.
VOTE:
UNANIMOUS 7-0 (all present)

I.

APPROVAL OF MINUTES:

a) September 8, 2003
Approval moved by Councilor Moriarty;
Seconded by Councilor Stiles.
Councilor Damon
VOTE:
UNANIMOUS 7-0
b) September 22, 2003
Approval moved by Councilor Stiles;
Seconded by Councilor Kuntz.
VOTE:
5-0-2 (Councilor Moriaity and Stiles abstained)
Motion by Councilor Moriarty to incorporate into the minutes the proposed changes
as suggested by Councilor Damon, with the exception of any correction to Councilor
Savasuk's comments;
Seconded by Councilor Stiles.
VOTE:
UNANIMOUS 7-0

II.

MANAGER'S REPORT:

Manager Shane discussed recent issues relating to Bruce Hill Road Extension
explaining the Town Council in 1995 filed a petition with the court stating "the town does not
recognize it as a dedicated right-of-way in any form." A road opening permit has been issued, upon
advice of the town attorney; however, the permit stated there are no expressed rights as part of the
issuance for the homeowner to cross private property. The property owners located at the end of the
extension have cut trees and brought in equipment. A request for a temporary restraining order has
been filed with the court.

III.

PUBLIC DISCUSSION:

IV.

LEGISLATION AND POLICY:

03 -100.

To hold a public hearing to consider and act on the renewal application by
Chebeague Island Hall Community Center for a Bottle club Registration and
Special Amusement Permit for the period August 2003 through August 2004.

Chief Charron expressed his concerns regarding alcohol consumption by minors and
drinking in public. In order to address these concerns and assist the efforts of the island officer, he
requested the council place a condition on the license which either requires a "person with authority"
in attendance at all times or mandates the attendance of a police officer at all events at the hall.
Peggy Jones, Chebeague Island Hall Community Center President, explained that the
hall was required several years ago to hire a policeman at all functions where alcohol was consumed,
but that requirement was waived by the town at a later date because the town could not guarantee the
availability of an officer. The Executive Board has requested that no liquor be consumed when a
police officer is not present. Councilor Damon believes there is a problem, but is concerned that we
"are asking the applicant to become the bouncers."
Motion by Councilor Damon to grant the license to Chebeague Island Hall
Community Center with the stipulation that at any event at which alcohol will
be consumed will require the presence of a police officer;
Seconded by Councilor Stiles.
VOTE:
6-1 (Councilor Kuntz)
03-101.

To hear a report from Cumberland Fire Chief, Dan Small, regarding an
amendment to the sprinkler policies presently enforced through the Cumberland
Subdivision Ordinance.

Town Manager Shane shared concerns of the Planning Director that the Planning
Board be given an opportunity to "weigh in" prior to council action. The Subdivision Ordinance has
required some sort of fire protection for many years, with sprinklers as only one of the fire protection
mechanisms. Planner Carla Nixon believes the change as proposed "may have a domino effect on
other ordinances" explained Manager Shane.
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Joanne Jordan stated she is disappointed that it has taken "so long to readdress this
issue." She believes the town has adequate fire protection from the combination of equipment and
personnel. She inquired of the chief the status of systems in modular homes, mandatory monitoring
and water stored in each truck. Chief Small responded that the manufactured homes will provide
plumbing accommodations during fabrication or will permit the sprinkler contractors to install during
construction. "We carry 5,000 gallons of water on wheels in town. If we arrive at a structure fire,
the guns will flow over 1,000 gallons a minute. Sprinklers are another option as fire protection; we
are not insisting that it be done. A fire alarm system in conjunction with a sprinkler system will
minimize any water damage that you'd have. It's impossible to state that water damage from a
sprinkler as compared to a fully involved fire is still much less cost to the homeowner. "
Dennis O'Brien, 110 Orchard Road, addressed fire protection for commercial
properties over 4,000 square feet, suggesting the square footage should be reduced.
Motion by Councilor Moriarty to schedule a workshop with the Planning Board at
the next available date to begin to get into this with some detail and to determine
what the town's policy ought to be with regard to comprehensive fire protection
issues for residential structures and new commercial structures;
Seconded by Councilor Stiles.
VOTE:
UNANIMOUS 7-0
03-102.

To receive a request for a Contract Zone for a branch office of the Town and
Country Credit Union to be located at the former Bowdoin Medical Building,
342 Main Street.

Chris Daudlin, President of Town and Country Credit Union addressed the Town
Council to request a Contract Zone in order to locate a branch office at 342 Main Street.
Cumberland was chosen as a result of a survey performed on their behalf by Critical Insights. One
hundred residents were contacted by telephone with a specific question related to this location in
Cumberland. Sixty percent of the respondents indicated this location to be the "most" or "very
convenient location." Seventy-two percent mentioned they visit or pass by this location five or more
days a week. Three hundred credit union customers currently reside in Cumberland. As a "public
benefit" the credit union will fund and sponsor a "financial services program" through Greely High
School. The program will provide an internship for up to 12 students at the Cumberland branch.
Additionally, the credit union will offer an adult financial planning program through the town's
community education program. Mr. Daudlin indicated that he does not believe his facility would
encourage additional businesses because the number of businesses has actually declined in the last 20
years. A traffic study indicates traffic would increase by 38 vehicles during peak morning hours.
The proposed lighting plan will keep the parking lot and building lighting to a minimum and directed
toward the building itself, preventing spillage onto abutting properties. The credit union intends to
work with Cumberland to eliminate or reduce noise created by the use of the atm machine. Finally,
said Mr. Daudlin, Town and Country Credit Union wants to "be a good neighbor and work with the
residents who live here."
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Several residents spoke during the public hearing including Mark Robinson, 388 Main
Street; Bob Vail, 177 Main Street; Martha Porch, 348 Main Street; Mary Edwards, 340 Main Street;
Peter Bingham, 19 Brook Road; Michael Tardiff, 329 Main Street; Norm Dutil, 338 Main Street; Bill
Fowler, 371 Main Street; Pat and Phil Thibault, 351 Main Street; Bob Robinson, 15 Longmeadow
Road; Richard Grass, 302 Main Street; Linda Putnam, 341 Main Street; and John Fitzgerald, 3 56
Main Street. Comments expressed in opposition to the placement of the credit union branch at this
location centered on traffic, use of the building, input gleaned from the comprehensive plan survey,
and the 24-hour nature of the business. Several speakers requested the council deny the request at
this level at this step rather than refer the issue to the Planning Board for review and ecommendation.
Mr. Bob Robinson summarized the beliefs of several speakers in stating "contract zoning contains
within itself the specter of spot zoning. Contract zoning should only be used under extraordinary
circumstances."
Speaking in support of the credit union were Pauline Ossander, 1 Hill Street; Carl
McPherson, 10 Lawn Avenue; Joe Foran, 31 Farwell A venue; Kristen Male, 6 Kara! Lane; Dennis
O'Brien, 110 Orchard Road; and Mark Malone, Malone Commercial Brokers. The proponents
described the credit union as a "well organized business" owned by its members, 300 of whom are
Cumberland residents who "want to do their banking with a business they partially own." Mr. Foran
described Cumberland as "a residential community historically, but that's changing. Cumberland is
developing itself into the poorhouse residentially. Where my house is now was an apple orchard 100
years ago and only two are left in the community now. The inevitability of residential development
is gonna kill us."
Councilor Moriarty recused himself from this item. Councilor Stiles stated that while
he "would like to see the credit union or some form of bank in town" he is concerned with the
concept of contract zoning in this instance. Councilor Savasuk agreed with Mr. Foran's comments
regarding the need to expand our commercial base. However, he does "not agree that contract zoning
is the appropriate procedure; it should be a zone change. Once you start breaching the integrity of
that law, you create a precedent." Councilor Damon commented that the council received more
letters "from people who wanted the bank than those that didn't want the bank. In the (referenced)
survey, the majority of the people in Cumberland Center wanted a well defined town center. Bottom
line, though, is I don't know that contract zoning is the right way to go. I will vote not to allow it, but
with deep regret." Councilor Storey reminded the council that the dwellings "were spaced much
further apart" when prior businesses were located along Main Street. "There were not the side streets
that are here now. This is a truly residential area." Councilor Kuntz recalled a council meeting
where a debate occurred regarding possible changes to the minimum residential lot size and felt then,
as he does now, that "property owners have certain rights that the town shouldn't be able to take
away on a whim." While he supports a branch location in another area of town, he suggested "we
need a good blend of the rights of the property owners and ... our zoning laws." Chairman Porter
thanked the speakers for their input and stated, however, that "a decision should not be made based
on the feeling in the wind." He identified 32 in support and 18 non-supportive based on
correspondence received and testimony heard this evening. He believes contract zoning is a "totally
appropriate use in a community and this instance. This is a slippery slope; this is going to happen
again. Wherever we go, there are going to be abutters and people opposed."
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Motion by Councilor Stiles to deny the request by Town and Country Credit Union
for a Contract Zone for property located at 342 Main Street;
Seconded by Councilor Storey.
VOTE:
PASSAGE 5-1-1 (Chairman Porter opposed; Councilor Moriarty
abstained)

03-103.

To adopt updated maximums to the MMA General Assistance Ordinance for the
period of October 1, 2003 through October 1, 2004.

Motion by Councilor Damon to adopt the maximum revisions known as Appendixes
A through C of the MMA Model General Assistance Ordinance for the period of
October l, 2003 through October 1, 2004;
Seconded by Councilor Stiles.
VOTE:
UNANIMOUS 7-0

03-104.

To authorize the Town Manager to enter into an agreement with the Town of
Falmouth for the connection to the Falmouth Municipal Sewer System of
Cumberland homes within the Falmouth Country Club and located on Hazeltine,
Turnberry, Muirfield and Birkdale Roads.

This item addresses the failure of a community sewer system comprised of 104 homes
that will be authorized through this agreement to connect to the Falmouth Sewer System at a cost of
1.2 million dollars and borne by the homeowners. Over 9,000 gallons of capacity per day will also be
available to the town of Cumberland to be used elsewhere as a result of the agreement. The
agreement is specific to the specified homes within the Falmouth Country Club, and the parties to the
agreement will be made up of the towns of Falmouth, Cumberland and the Portland Water District.
Motion by Councilor Moriarty to authorize the Town Manager to enter into an
Agreement with the Town of Falmouth for the connection to the Falmouth
Municipal Sewer System of Cumberland homes within the Falmouth Country
Club and located on Hazeltine, Turnberry, Muirfield and Birkdale Roads;
Seconded by Councilor Damon.
VOTE:
UNANIMOUS 7-0

03-105.

To authorize the Town Manager to enter into an agreement with MOOT for a
Locally Administered Project (LAP) known as the wharf-head at Cousins Island,
Yarmouth.

Manager Shane indicated the Joint Standing Committee has agreed to move forward
with a request to the Department of Transportation to begin improvements to the wharf head. This
project will be locally administered by Mr. Shane, "allowing more of a local flavor" and creating a
savings of more than 20%. Yarmouth will play a large part in the review and design of the
improvements. "They will have as much input as we do."
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Motion by Councilor Moriarty to authorize the Town Manager to enter into an
Agreement with MDOT for a Locally Administered Project known as the
Wharf-head at Cousins Island, Yarmouth;
Seconded by Councilor Stiles.
VOTE:
UNANIMOUS 7-0
03-106.

To authorize the Town Manager to enter into a license agreement with Mr. Bob
Waterhouse for property located at 197 Range Road, and known as Map RS,
Lot 30.

Mr. Shane indicated this property has now been sold to Mr. Waterhouse's son,
Benjamin A. Waterhouse. The home was built and placed within the Range Road right-of-way, with
a portion of the foundation 50-60 feet away from the road. This agreement specifies that the town
will not take action to require moving of the home, and will allow the owner to purchase title
insurance. The license is transferable with the home.

Motion by Councilor Stiles to authorize the Town Manager to enter into a license
agreement with Benjamin A. Waterhouse for property located at 197 Range Road
and known as Map RS, Lot 30;
Seconded by Councilor Kuntz.
VOTE:
UNANIMOUS 7-0

V.

CORRESPONDENCE:

None
VI.

NEW BUSINESS:
Councilor Moriarty - R WS leadership is meeting with area managers; he will
provide further information when it is received; spoke with Planning Board
Chairperson, Martha Porch, regarding scheduling a joint meeting- asked that it be
done on an off night.
Councilor Stiles - a subcommittee of the Regionalization Committee will meet on
Thursday, October 16tl1,to interview dispatch consolidation consultants. The
committee will consist of the Cumberland Rescue Chief, Chris Bolduc; the Falmouth
Police Chief, Chief Tolan; Freeport Fire Chief, Darryl Fournier; Yarmouth Town
Manager Nat Tupper; and elected officials Carl Winslow and Ann Goggin.
Chairman Porter - complimented the Manager and employees for a very successful
Employee Recognition event today. Thanked Tammy O'Do,mell for her efforts in
helping to organize the event.
Manager Shane - reminder that five area communities will meet at 6:00 p.m. on
November 1i 11to discuss regional issues including transportation and land planning.
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VII.

EXECUTIVE SESSION: none
Motion by Councilor Stiles to adjourn;
Seconded by Councilor Kuntz.
VOTE:
UNANIMOUS 7-0
TIME:
11:00 p.m.

Respectfully submitted,
Nadeen M. Daniels, CMC
Town Clerk
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MOTIONS
03-107.

No action necessary.

03-108.

Report - no action necessary

03-109.

Report - no action necessary
OR
I move to adopt the Town Manager's recommendation to ....

03 -110.

Report - no action necessary.

03 -111.

I move to set -------as the date to consider and act on the
proposed Fire Protection Ordinance.

03-112.

I move to set November 10, 2003 as the public hearing date to consider and
act on a Class IA Hotel and Off-Premise Retail Liquor Licenses, Victualer's
License, and Special Amusement Permit for the Chebeague Island Inn for the
period of November, 2003 through November, 2004.
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290 Tuttle Road
Cumberland

Center, Maine 04021-9321

Telephone (207) 829-5559

• Fax (207) 829-2214

October 30, 2003
Sally Merrill
Winn Road
Sunrise Acres Farm
Cumberland, Maine 04021
Re: Right of First Refusal:
Dear Sally:
I have attached a draft copy of a "right of first refusal" (Option) which allows the Town
of Cumberland the first option to buy your farm in the event you decide to sell the
property.
The "Option" allows the Town to exercise the right to purchase the property within 30
days of your notice to the Town, if you intend to sell the property. After 30 days, if the
Town has not signed a purchase and sale agreement, then you are no longer obligated to
negotiate with the Town.
Please let me know if you need any additional information at this time. After your legal
counsel has reviewed the document, they may contact Ken Cole the Town Attorney
directly at (775-7271 ). Once you have completed your review, I will have Ken develop
the final documents for signature.
Thank you for your patience with this process. The one-month cooling off period you
recommended was a good idea and I believe we can now move forward with confidence.
Please call me if you have any questions related to the document or have any additional
questions.
Sincerely,

(y(l_£(L
William R. Shane
Town Manager
cc: Town Council

15:30

JENSEN BAIRD GARDNERHENRY

➔

8292224

NO.052

RIGHT OF FIRST REFUSAL
In consideration

of the sum of One Dollar ($1.00), and other good and valuable
consideration, the receipt of which is hereby acknowledged, Sally Merrill, of Cumberland,
County of Cumberland and State of Maine (hereinafter called "Grantor") does hereby grant and
assign to the Town of Cumberland (hereinafter called "Grantee"), a municipal corporation of
said Town, County and State, the right of first refusal to purchase certain real estate, being a 157
acre fann on the Winn Road, known as Sunrise Acres in said Cumberland, as more particularly
described in Exhibit A attached hereto, together with all improvements thereon, all rights, ways,
and appurtenances thereunto belonging (hereinafter sometimes called the Property).
This Right of First Refusal is granted upon the following terms and conditions:
(1)
Exercise of Right.
This Right may be exercised only in the event Grantor
wishes to sell some or all of said property and has actually entered into an arms length purchase
and saJe agreement regarding said sale. The price for said property shall be equal to the price set
forth in said purchase and sale agreement. Grantee's Town Council shall have 30 days following
notice of said proposed sale to decide to exercise this right by matching the third party contract
price.
(2)
Closing.
If this Right is exercised, closing shall occur at the Cumberland
Town Offices or such other place as mutually agreed upon by the parties hereto within sixty (60)
days following Notice by Granter to Grantee of a third party contract on said premises.
(a)

Grantor shall convey to Grantee good and marketable title in fee simple to the
Property by good and sufficient warranty deed subject to the deeded development
rights conveyed to the State of Maine.

{b)

Grantee shall pay the agreed upon purchase price to Granter by cashier's or
certified check or wire transfer of funds to an account designated by the Grantor,
adjusted only as follows: (i) there shall be prorated to the date of the closing real
estate taxes and assessments for the cwTent period (and if such ta.xes are not
ascertainable, such pro•ration shall be based on taxes for the last ascertainable
year); and (ii) Grantor shall pay her own transfer tax due on said sale.

(3}
Conditions of Closing.
The following conditions shall be satisfied on or
before the senlement or Grantee at its option may tem1inate this Right: (a) Title: Grantor shall
have good and marketable title of this property, subject to the deeded development rights as
aforesaid. (b) Financing: The Grantee's obligation to purchase following exercise hereof shall
be subject to the final action of its Town Co\.mcil and possible referendum action thereafter
pursuant to its Charter.

(4)

Miscellaneous.

(a)

All provisions of this Right of First Refusal shall imire to the benefit of and bind
the parties hereto, their successors, personnl representatives, heirs and assigns.
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JENSEN BAIRD GARDNER HENRY

➔
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(b)

NO.052

All notices to Grantor hereunder shall be in writing sent to Grantor at the address
specified herein.
Sally Merrill
Sunrise Acres
Winn Road
Cumberland, ME 04021
All notices to Grantee shall be in writing and sent to Grantee to the attention of:

Town Manager
Townof Cumberland
290 Tuttle Road
Cumberland, ME 04021
[N WITNESS WHEREOF, the parties have executed and delivered this Right of First
Refusal as of this __ day of ______
, 2003.

Signed, Sealed
and Delivered
in the Presence of:

Grantor:

Sally Merrill
Grantee:

TOWN OF CUMBERLAND
By:_____________
Its Town Manager

_

STATEOFMAJNE
Cumberland, ss.

Personally appeared the above named Sally Merrill and acknowledged the foregoing
instroment to be her free act and deed this __ day of ________
, 2003.

Notary Public
Print Name:
My Commission Expires: ______

-----------
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The County of Cumberland
services
to all citizens
manner.

is committed
to providing
equitably,
in a responsive

quality
and caring

COMMISSIONERS' MEETING

MINUTES

Tuesday,

October

14,

2003

The Board of Cumberland County Commissioners, Esther B. Clenott, Gary E. Plummer,
and Richard J. Feeney convened a meeting in Courtroom one of the Cumberland County
Courthouse on the above date.
Chairperson Clenott called the meeting to order at 7:00 PM, the Pledge of Allegiance was
recited, and the following business was conducted.
Minutes of the Regular Meeting of September 22, 2003, and Approval of the Minutes of
the Special Commissioners' Meeting of September 25, 2003 approved as written. Approval of
the Executive Sessions held on September 22, 23, and 25, 2003 approved as written
Comments from the New Jail Administrator, Karen Cann.
The Jail Administrator, Karen Cann, expressed her delight for being here in Maine and is
looking forward to making the jail facility part of the community. Ms. Cann further remarked
that she is excited to be working at one of the more progressive jails, which is a cornerstone in
Maine and wants to keep up the momentum.
Comments from the County Manager:
Peter Crichton, County Manager, reported the County has started its budget process. The
County is looking at a tax increase of2.84%. The Commissioners and Budget Advisory
Committee will be reviewing it, along with the collaboration of the Department Heads and staff
1
over the next few weeks. On Thursday, October 16 \ we had a review of nine of the departments'
budgets and we will be reviewing the Sheriffs budget on October 23rd • The Manager reported
this is a good budget that strikes the delicate balance between the needs of County Government
while attempting to have a fair and reasonable tax increase for the citizens. The 2.84% tax
increase translates approximately into a little less than $4.00 increase per year to the average
taxpayer of Cumberland County. The Manager believes this underscores the benefit of providing
services on a regional basis because we can distribute the cost over a large area and provide those
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services effectively to the citizens.

Comments from the Commissioners:
Commissioner Feeney reported that at the State Maine County Commissioners
Association Convention that was held in Kennebunkport, speakers focused on a central theme of
Regionalization. Commissioner Feeney spoke with Governor Baldacci, who was attending the
convention, about Regionalization and got the impression that a lot of people think
Regionalization would come from the State down. Commissioner Feeney believes this is not the
case, and if anything is going to be generated in the direction of Regionalization, it will need to
start at the level we are working. Commissioner Feeney further reported that he spoke with Vic
Labrecque, Finance Director for the County, who prepared the cost of each department for each
municipality per capita, and will share this with the Budget Advisory Committee.
Commissioner Plummer reported that the District Three County Charter Candidates'
Forum scheduled for Bill Diamond's program on (WCCG) Channel 7 has been changed from
October 17th to Friday, October 31st . Commissioner Plummer expressed his disappointment
because he feels he will not be able to circulate the tapes to other municipalities in time.
Chairperson Clenott indicated that the change in dates will need to be publicized so the
people in Windham will be able to watch it on TV. A discussion followed with regard to the
District Three candidates possibly joining the District Two Candidates' Night or some other
alternative. Commissioner Clenott mentioned how well the Candidates' Forum taping for the
District One Candidates went and how each of the candidates had an opportunity to express
themselves and respond to questions from panelists.

Comments from the Public:
Hearing no comments, the Commissioners proceeded to the Action Items.

Action Items:
Chairperson Clenott requested that Action Item 03-109 be moved up to be read first.

03-109

Approval, EMA Hazard Mitigation Planning Project Agreement

The County Manager reported this is an important and worthwhile project for
Cumberland County Government and the Cumberland County Soil and Water Conservation
District. The Manager introduced George Flaherty, Director of Emergency Management office
for the County and Betty Mcfunes representing the County Soil and Water Conservation District.
They are doing a collaborative project called "the County Hazard Mitigation Project". This is an
opportunity for the County to help the communities deal with the All Hazard Mitigation issue that
can be very beneficial to them and supports the recommendation. The All Hazard Mitigation is
any sustained action that reduces the risk of disaster to citizens and minimizes damages to
structures, infrastructures, and other resources. To date, Maine towns and cities have received
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over $13 million in mitigation funding for a number of important projects. FEMA is requiring all
states to have an approved mitigation plan in place by November 2004, in order to be eligible for
all types of state disaster assistance. The FY04 CIP review will take place at the end of
November or early December and pending that review, will determine the funds for the County
Hazard Mitigation Project. Mr. Flaherty reported that this is a two part agreement for two years
on the condition the CIP is passed. Betty Mchmes of CCSWCD reported about the partnership
they have been able to forge over the years with the perspective ofEMA's emergency response
disasters and the CCSWCD's environmental impacts; for example, the flooding and the
managing of storm water on the watersheds in the County.
Commissioner Plummer made a Motion to approve the Cumberland County Emergency
Management Agency Hazard Mitigation Planning Project Agreement with the Soil and Water
Conservation District and authorize the Chair to sign the Agreement, and that the money must be
approved in the Capital Improvement Plan. Commissioner Feeney seconded the Motion. Voted
unanimously. A discussion followed with regard to the types of natural disasters/hazards that are
involved with this project. Ms. Mchmes reported these are: micro bursts (mini-tornado), ice
storm damage, fire, and loss of electricity. The County of Cumberland Emergency Management
Agency will develop, in cooperation with each of the 27 local municipalities, their individual
Mitigation Plan as we develop the County Mitigation Plan.

03-102

Approval, Pavement and Structure Evaluation from Heavy Use
of Access Drive

Manager Crichton reported this is an item that deals with structure problems we have had
with Cianbro, due to the heavy use of the County access road as a result of the Mercy Hospital
project. Manager Crichton concurs with this recommendation. Bruce Tarbox, Facilities
Manager, reported that he has asked SMRT, which is the original designer of the jail, to do a base
line study of the road to determine the impact on our roads due to traffic and excessive weight.
Mr. Tarbox recommends that the County hire both SMRT and R.W. Gillespie and Associates,
Inc. Both Engineering Services were involved in the original construction of the jail complex.
The cost is $9,581 and will not exceed this amount.
Commissioner Feeney asked Mr. Tarbox for confirmation that SMRT is going to evaluate
the study that is going to be done by R.W. Gillespie and the County will be reimbursed from
Cianbro. Mr. Tarbox indicated that is correct and that the start time will be immediately.
Commissioner Plummer asked Mr. Tarbox if the estimated cost is $9,581, and at what
point would you come back to the Commissioners if the amount exceeds this amount. Mr.
Tarbox indicated that he has submitted this to Cianbro for review and does not feel it will exceed
the $9,581, but it if does, he would come back immediately.
Commissioner Plummer made a Motion to authorize the work be done on the pavement
and structure evaluation of the jail access road with an estimated cost of$9,581 to be reimbursed
to the County by Cianbro Corporation as outlined in the proposal. Commissioner Feeney
seconded the Motion. Voted unanimously.
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03 - 103

Approval, Proposed New Access Route onto the 1-295 Connector Road

The Manager concurs with this recommendation and asked Mr. Tarbox, Facilities
Manager, to present his report. Mr. Tarbox reported that a study needs to be done to modify the
permit along with the MDOT and DEP to seek a permanent entrance to this new connector road.
Mr.Tarbox is recommending DeLuca-Hoffman Associates be hired as the consulting engineers.
This company was involved with the permitting of the entrances of Mercy Hospital to the same
connector road and is familiar with the area. DeLuca Hoffman currently has the data because of
the Mercy Hospital project and Mr. Tarbox recommends we spend up to $19,604 for this study to
be done. A discussion followed regarding traffic studies and the material that will be used to fill
the area, and the possibilities of using the access road as a primary (secondary) road. Manager
Crichton indicated that MDOT, Commissioner David Cole, has accepted the term "new primary
access road".
Commissioner Feeney made a Motion that the firm of DeLuca Hoffman Associates be
contracted as the consulting engineers for the proposed new access route onto the I-295
Connector Road and that the funds will come from the CIP account from the Jail Expansion
Study for $16,000 with a reimbursable of $3,604. Commissioner Plummer seconded the Motion.
Voted unanimously.

03 -104 Approval, Proposed Cumberland County Initial Planning, Study and
Consultant on 1-295 Connector Project.
The Manager concurs with this recommendation and asked Mr. Taxbox, Facilities
Manager, to present his report. Mr. Tarbox reported that since we are moving ahead with the idea
of developing this road as our primary entrance, the County needs the consultant services of
SMRT to help us determine where the road can go and what needs to be done to put the road in as
our primary entrance. Work needs to be done to evaluate the opportunities and constraints related
to future expansion of the building, parking, and site development at the jail, so we can
understand what limitations we have on a new entrance before designing a new addition to the
jail. We will also need to consult with the new Jail Administrator, Karen Cann about the
consulting study. Mr. Tarbox is recommending SMRT be the consultant and help the County
negotiate with MDOT and Cianbro regarding the I-295 connector project. The cost of the study
would be $8,650 and the funding for this proposal would come from the CIP account. A
discussion followed with regard to the fund balance in the account and that the approval signature
on the contract needs to be changed from Cumberland County Jail to Cumberland County
Commissioners.
Commissioner Plummer made a Motion that we authorize the expenditure of$8,650 from
the Capital Improvement Account for the jail expansion study to hire SMRT Architectural Firm
to do the initial planning, study, and serve as our consultant on the I-295 Connector project and
that the Chair of the Commissioners be authorized to sign the contract. Commissioner Feeney
seconded the Motion. Voted unanimously.
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03-105

Approval, HVAC Maintenance Contract Bid(s)

The Manager concurs with this recommendation and asked Mr. Taxbor, Facilities
Manager, to present his report. Mr. Tarbox reported there are two individual HV AC systems for
County facilities. Location #1 - Courthouse Complex, Parking Garage, EMA/PSAP that consists
of Siebe Network 8000 and Barber Coleman environment controls. Location #2-Jail, PRC,
LEC, storage building system consists of insight 600 and Landis/Siemens environment controls.
These systems have proprietor software to Location #1 (Mechanical Services) and Location #2
(Siemens Building Technologies). This is a recommendation that both companies be put on a 3
year preventative maintenance contract instead of the current one year contract to achieve some
beneficial cost savings. Bids have been received from Thayer, Mechanical Services and Siemens
Building Technology. Thayer's bid is higher than Mechanical Services and Siemens Building
Technology.
Commissioner Feeney made a Motion that the bids for Location #1 for the HV AC System
be awarded on a three year basis to Mechanical Services in the amount of $9,960 for three years
and Location #2 to Siemens Building Technology for $14,975 year one, and $15,424 year two,
and $15,887 year three. Commissioner Plummer seconded the Motion. Voted unanimously.

03-106

Approval, Copper Roof Repair and Extension - CCCH

The Manager concurs with this recommendation and asked Mr. Taxbor, Facilities
Manager, to present his report. Mr. Tarbox reported this is an area that traps snow on both sides
at the old elevator. This snow, if not removed, leaks into the courthouse. Five bidders, who all
meet the required specifications, were received and Mr. Tarbox is recommending Roof Systems
of Maine in the amount of $9,380. Mr. Tarbox has spoken with representatives of Roof Systems
and is confident they will do a good job. Roof Systems will be repairing the roof with copper to
match the existing roof. The other bidders for the roof were: Paul Townsend Cabinetmakers @
$21,000, W.H. Demmons, Inc. @$19,250, Delta Roofing@$14,950 and HBC-Hahnel Bros.
Company@$11,860.
Commissioner Plummer made a Motion that we award the bid to Roof Systems of Maine
for $9,380 to come from the CIP account set aside for this project and to add on and repair the
existing copper roofing on the courthouse roof. Commissioner Feeney seconded the Motion.
Voted unanimiously.

03-107

Approval, Elevator Contract for CCH Complex

The Manager concurs with this recommendation and asked Mr. Tarbox, Facilities
Manager, to present his report. Mr. Tarbox reported that at this time Otis Elevator Company is
maintaining five hydraulic elevators at the courthouse complex. Cumberland County requires a
full preventative maintenance service that will protect our investment, extend the life of
equipment, and provide a high level of performance and reliability. Mr. Tarbox is suggesting a
three year contract with no annual increase. The total cost for the maintenance of the elevators at
the complex would be $17,903.40 per year for three years. Please note that approximately 40% of
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this fee ($7,161.36) is charged to the State through monthly billings.
Commissioner Feeney made a Motion to award Otis Elevator Company the contract and
that it be signed by the Chair in the amount of$17,903.40 per year for three years. Commissioner
Plummer seconded the Motion. Voted unanimously.

03-108

Approval, Cumberland County Natural Gas Proposal

The Manager concurs with this recommendation and asked Mr. Tarbox, Facilities
Manager, to present his report. Mr. Tarbox reported that natural gas is deregulated and this year
he placed an ad in the newspaper for bids. Northern Utilities averaged between $.80 and $.9081.
Our current rate is $.9081 for $164,334. He received the following bids: Global Companies ($.69)
and Union Gas Company ($.78) which would be supplied for the year 2004. These rates are
averaged over a period of highs and lows for a one year period. There is a 2.5% fuel loss charge
which needs to be included in this cost. Using the lowest cost paid this year to Northern Utilities
of $.80 and the bid price of $.69, the savings would be $22,596.60. Mr. Tarbox is recommending
Global Companies. Their price of $.69 was the lowest for the October 7th comparison. They will
aggregate October 13th week and will accept the cost per therm as long as it does not exceed the
Union Gas Company's bid.
Commissioner Plummer made a Motion to authorize the Facilities Manager to sign a one
year contract with Global Companies for natural gas on the date that the aggregate price is
completed provided that in Mr. Taxbox's opinion it produces savings for the County.
Commissioner Feeney seconded the Motion. Voted unanimously.

03-110

Approval, Deputy Sheriff Commission Renewals

Commissioner Plummer made a Motion to approve the Commissions submitted by the
Cumberland County Sheriff consisting of ten Bridgton police officers including the Chief, three
Cumberland County Sheriff Department officers, one Windham officer, and one Brunswick
officer as submitted. Commissioner Feeney seconded. Voted unanimously.
No further busii._..,.,,. ducted, CommissionL..
~ l~ 'l Motion to adjourn at
8:25 PM. Commissioner Plummer se. onded the Motion. All voted unar. ously.

ATTEST:

~~
Barbara M. Buckley
Deputy Clerk

The next regular meeting: Tuesday, October 27, 2003 at 7:00 PM in Courtroom 1.
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Monthly Building Permits
Addition
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Start Date:
E11dDate:
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)9/01/2003
09/30/200

$383,300.00

$785.00

Barn

$70,000.00

$150.00

Bridge

$19,000.00

$75.00

$700.00

$10.00

$0.00

$30.00

$238,000.00

$391.60

4

Deck
Demolition

3

Duplex
Garage

4

$127,500.00

$295.00

House

5

$1,039,100.00

$2,112.15

Pool

2

$52,000.00

$131.20

Porches

2

$20,000.00

$60.00

Renovation

4

$35,200.00

$120.00

Shed

3

$4,250.00

$40.00

31

$1,989,050.00

$4,199.95

2

$82,500.00

$84.90

47

$3,186,509.00

$6,746.14

$20,000.00

$70.00

$145,000.00

$310.00

$19,000.00

$75.00

2

$58,000.00

$320.00

Deck

22

$66,875.00

$450.00

Demolition

10

$27,500.00

$100.00

Duplex

2

$396,000.00

$710.80

Foundation

2

$24,000.00

$157.65

11

$259,500.00

$709.00

$175,000.00

$170.85

$10,266,400.00

$20,754.80

Totals

YTD Building Permits
Access. Struct.
Addition

I

Alterations
Barn

2

Bridge
Co111111ercial

Garage
Guest House
House

57

House - Seasonal

$5,000.00

s108.oo

I
I

I

Pier

3

$43,800.00

$300.00

Pool

10

$139,499.50

$630.33

Porch

2

$33,500.00

$87.00

Porches

6

$45,700.00

$125.00 ,

Re11ovatio11

26

$472,048.00

$1,202.00

Shed

19

$56,350.00

$425.00

$24,500.00

$75.00

$1,500.00

$75.00

Shorela11dZoning Per111it

$20,000.00

$75.00

Storage Barn

$35,000.00

$80.00

Studio

$30,000.00

$70.00

2

$0.00

$50.00

234

$15,633,181.50

$33,961.47

i

Shorela11dPer111it
Shorela11dZone Permit

Temp. Structure

i Electrical Permits for dates between

!

YTD Electrical Permits

l

09/01/03 and 09/30/03

'

Count
20

Fee

Co1111t

Fee
$215.00

169

$2,654.00

~==================================~
::==============================
YTD Plumbing Permits
Plumbing Permits for dates
between 09/01/03 and 09/30/03

Co1111t

Count

Fee

9

156

$746.00

Fee
$15,039.00

Barbara McPheters
Building lnspecto,'"
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Monthly Building Permits
Addition

Start Date:

)9/01/2003

End Date:

09/30/200

-

$383,300.00

$785.00

Barn

$70,000.00

$150.00

Bridge

$19,000.00

$75.00

$700.00

$10.00

$0.00

$30.00

$238,000.00

$391.60

4

Deck
Demolition

3

Duplex
Garage

4

$127,500.00

$295.00

House

5

$1,039,100.00

$2,112.15

Pool

2

$52,000.00

$131.20

Porches

2

$20,000.00

$60.00

Renovation

4

$35,200.00

$120.00

Shed

3

$4,250.00

$40.00

31

$1,989,050.00

$4,199.95

2

$82,500.00

$84.90

47

$3,186,509.00

$6,746.14

$20,000.00

$70.00

$145,000.00

$310.00

$19,000.00

$75.00

2

$58,000.00

$320.00

Deck

22

$66,875.00

$450.00

Demolition

10

$27,500.00

$100.00

Duplex

2

$396,000.00

$710.80

Foundation

2

$24,000.00

$157.65

11

$259,500.00

$709.00

$175,000.00

$170.85

$10,266,400.00

$20.754.80

Totals

i

I

YTD Building Permits
Access. Struct.
Addition
Alterations
Barn

2

Bridge
Co111111ercial

Garage
Guest House
House
..
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House - Seasonal

$5,000.00

s108.oo

I
I

Pier

3

$43,800.00

$300.00

!

Pool

10

$139,499.50

$630.33

I

Porch

2

$33,500.00

$87.00

Porches

6

$45,700.00

$125.00

Renovation

26

$472,048.00

s1,202.oo

Shed

19

$56,350.00

$425.00

$24,500.00

$75.00

$1,500.00

$75.00

Shore/and Zoning Permit

$20,000.00

$75.00

Storage Barn

$35,000.00

$80.00

Studio

$30,000.00

$70.00

2

$0.00

$50.00

234

$15,633,181.50

$33,961.47

I

Shore/and Permit
Shore/and Zone Permit

Temp. Structure

I Electrical Permits for dates between

!I

YTD Electrical Permits

I

i 09/01/03 and 09/30/03
;

Count

Fee
$215.00

20

l

Fee

Cottnt

$2,654.00

169

~==================================~
~============================
YTD Plumbing Permits
Plumbing Permits for dates
I
between 09/01/03 and 09/30/03
Co1111t
9

Fee
$746.00

Fee

Count
156

$15,039.00

Barbara McPheters
Building lnspecto,
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Date

Permit

Map/Lot

Owner

Location

Imprvm11t

Est Cost

Fee

09/26/2003

03-233

U13A / 7

DELBIANCO H P

5 MAPLE STRE

Garage

$20,000.00

$50.00

09/26/2003

03-234

ROS/ 40A

PERRY ELIZABE

95 Bruce Hill Ro Addition

$20,000.00

$50.00

09/26/2003

03-235S2

107/ 17A

KAUFMAN PETE

50 CARTERS P

$200,000.00

$410.00

$1,989,050.00

$4,199.95

Thursday, October 02, 2003

Addition

Page 2 of 2

House - Seasonal

I
I
I
I

3

$43,800.00

$300.oo

Pool

10

$139,499.50

$630.33

Porch

2

$33,500.00

$87.00

Porches

6

$45,700.00

$125.00

!
I

Renovation

26

$472,048.00

$1,202.00

Shed

19

$56,350.00

$425.00

$24,500.00

$75.00

$1,500.00

$75.00

Shore/and Zoning Permit

$20,000.00

$75.00

Storage Barn

$35,000.00

$80.00

Studio

$30,000.00

$70.00

2

$0.00

$50.00

234

$15,633,181.50

$33,961.47

, Shore/and Zone Permit

Temp. Structure

Electrical Permits for dates between

Count

Fee

20

Co1111t

$215.00

$2,654.00

YTD Plumbing Permits

Co1111t

Fee

156

$746.00

9

Fee

169

Plumbing Permits for dates
between 09/01/03 and 09/30/03

Co1111t

!

YTD Electrical Permits

i 09/01/03 and 09/30/03
i

$108.00 ,

Pier

Shore/and Permit

1

I

$5,000.00

Fee
$15,039.00

~
Barbara McPheters
Building lnspecto,~
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PUBLIC NOTICE
The Cumberland Planning Board and Town Council will
meet in a joint Workshop Session on Tuesday, October 28, 2003 at
7:00 p.m. in the Cumberland Town Council Chambers, 290 Tuttle
Road, to review fire protection measures, including sprinklers, as
presently enforced through the Cumberland Subdivision Ordinance
and as found in a proposed Fire Protection Ordinance relating to
fire protection measures for residential and commercial dwellings.

10/24/2003

07:26

@001

FAX

***************************
*** ACTIVITY REPORT ***
:~:~:~:~***=~=!=***=!=******~=:~**:~**=~
ST. THIE
:;:10/23 22:31
:::10/23 22:34

CONNECTIONTEL

CONNECTIONID

NO.

PGS.

MODE

97812060
918775736177

0594 TRANSMIT
0595 TRANSMIT

ECM
ECM

*10/23 23:41
:;:10/24 00:05

912812930453
918775736177

0596 TRANSMIT
0597 TRANSMIT

G3

:;:10/24 00:06

918775736177

0598 TRANSMIT

:;:10/24
:i:10/24
:!:10/24
:1:10/24
*10/24
*10/24

00:07
00:17
01:29
01:59
02:36
02:37

918775736177
918775736177
207 780 0651
97918000
918775736177

0599
0600
5509
5510
0601
0602

TRANSMIT
TRANSMIT
AUTO RX
AUTO RX
TRANSMIT
TRANSMIT

ECM
ECM
ECM
ECM
ECM

:i:10/24
•10/24
:J:10/24
:1:10/24
10/24
10/24
10/24
10/24
10/24

02:40
02:56
03:15
03:57
05:22
07:13
07:22
07:23
07:24

918775736177
97800651
97752327
98294060
97757935
98466828
97812060
97916920
97757935

0603
0604
0605
0606
0607
0608
0609
0610
0611

TRANSMIT
TRANSMIT
TRANSMIT
TRANSMIT
TRANSMIT
TRANSMIT
TRANSMIT
TRANSMIT
TRANSMIT

ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM

PRESS HERALDNEW

RESULT

3 OK 01'13
00'53
1 NG
1
1 OK 00'40
00'00
0 NG
0 #018
00'00
0 NG
0 STOP
3 OK 01'55
3 OK 03'00
01'30
5 OK
00'41
2 OK
1 OK 00'24
0 NG 00'00
0 STOP
3 OK 01'56
1 OK 00'28
7 OK 01'51
3 OK 00'46
00'27
2 OK
00'55
2 OK
00'38
2 OK
00'23
2 OK
00'21
2 OK

Council Meeting Notes- October 27, 2003
Item 3-107

No Action needed and I don't believe Karl is looking for any endorsements. My issue
with both lA or 1B relates solely to the fact that we are penalized for our rising valuation
rates. The school funding formula is made up of three primary components:
•
•
•

Property Valuation - (831 million- Cumberland)
Personal Income- ( Highest in the State)
Student Population (Now projected to be flat)

In the past, our rising student population offset the penalty that is added for our
increasing valuation. Those days are slowly fading away. We are increasing 10%-15%
each year in property values this will affect our funding now around 5 million per year as
a district.
lA- has us at 2.5 million dollar increase in year 1.
1B- has us down $500,000 year 1 and increasing $800,000 in year 2
We are a low receivership as a district 23%. That may decrease by 2 % each year under
either scenario.
Item 3-108

Mooing Fees- I have had very little positive or negative comments except for David Hill.
I don't believe it is personal with Dave, I believe he feels a bit nickeled and <limedand
his property taxes should cover such a service especially when the mooring is in front of
his home on waterfront property.
Item 3-109

1) Private Roads- Lets minimize our exposure and get out of a policy which is
selectively enforced and is discriminatory to others. We have over 150 private
roads in Town and we cannot maintain them all. Private roads probably are built
at a cost of less than $50 per foot while public roads now approach $300 per foot.
($300 - $50) x 200' of frontage= $50,000. That's quite a discount for living on a
private road! We shouldn't expend public dollars on these roads. We will bring in
a snowplow ahead of every rescue unit, fire truck, or police car, but maintaining
private roads under the guise of emergency services doesn't pass the straight face
test.

2) Road Acceptance- At 50% occupancy of homes, the Developer may request in
writing a contract for winter maintenance services. This contract will hold the
town harmless for any damages resulting from the plowing, but allows paving of
the roadway to occur when over 80 % of the homes are occupied. If the Developer
chooses to do all infrastructures prior to selling of homes, he must present the
Town a road bond in the amount equal to the cost of grinding and paving plus a
fixed amount for utility adjustments. The road bond will remain in effect for one
year after 80% of all homes have been occupied.

Item 3-110
Barbara will not be present, but to date, we have had no issues with the changes made. I
will keep you posted should there be any negative unforeseen impacts to any homeowner.

Item 3-111
th

th

At the request of the Chairman, a November date of either November 10 or 24 to hear
the changes and recommendations to this Fire Protection Ordinance is recommended. At
that time you may choose to table, discuss, or set another date for the ordinance.

Item 3-112
Staff Recommends setting November 10th as the Public Hearing date.

Executive Session

1. Land on Greely Road Ext
2. Preliminaz-y Information on a request for a TIF

w
.;

.,..
,.;
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PORTLAND REGIONAL CHAMBER OPPOSES
"EDUCATIONAL FUNDING" BALLOT QUESTION
SUPPORTS A VOTE

YES ON

1A:

1B

October 20, 2003
Summary

The Portland Regional Chamber believes that
Question 1B is the best approach to
educational funding and tax relief for Maine
families.
On November 4, Maine voters will be asked
to make a choice on the issue of Educational
Funding. Under Question 1, voters will be
asked to make a choice between two competing
measures (options 1A and 1B) that are both
being billed as a way to reduce property taxes.
A tl1ird choice, option 1C, is a vote to oppose
both measures.
1A is the i\faine l\fonicipal Association's

initiated referendum to require the State to pay
55% of the cost of public education, including
all special education costs, beginning
immediately. 1B is the Competing Measure
advanced by tl1e Governor and the Legislature,
which would phase in the State's 55%
contribution to the cost of public education
over a number of years, and apply only to
essential programs and services. 1C opposes

PORTLAND REGIONAL

CHAMBER

both tl1e MM,'\ initiative and the Competing
Measure.
The Chamber urges Maine families and
employers who want to reduce government
spending and their overall tax burden, including
their property tax burden, to vote yes on 1B.
In taking this position, the Portland Regional
Chamber has identified the following reasons
for granting its endorsement:
1- \Vhile not perfect by any means, 1B reflects

the kind of thinking our Chamber has been
encouraging in our February 2003 report on
Government Spending and Taxes in Maine.
Where 1A contains no provisions or
mechanisms to guarantee reductions in
municipal spending, at the very least 1B uses
the Essential Programs and Services provision
to cap what the state will spend on its "fair
share" of education funding. This dynamic
will, in effect, force tl1e hard decisions
regarding spending on education down to the
local level, where they belong.
-1-

PORTLAND

Regional Chan1bcr

At the same time, 1B's phased approach to
paying the state's share of education costs also
permits the state to provide a measure of
property tax relief to a large segment of
Maine's working people through an extension
of the homestead exemption and expansion of

Summary

In making our decision to support lB, we urge
our Legislature and our Governor to continue
to push for and deliver substantive and
comprehensive tax reform. \Y/erecognize and
applaud the Governor's leadership on

the circuit breaker program.

economic development initiatives and reducing
the growth in government spending. We

2- 11\ is irresponsible legislation. \Y/efeel that
our support for 1B represents the best way to

believe 1B is consistent with those efforts.
However, we also recognize that there is much

ensure that 1A is defeated, while giving the

more work to be done to reduce spending at all

leaders of our state incentive to create the type
of disciplined fiscal climate that will improve

levels of government and that additional
measures must be taken to reduce our state's

the future prospects of the Maine economy

overall tax burden.

and its people.
3- The Chamber's support for 1B recognizes
the efforts that the Governor and the

1B in itself will raise government spending,
albeit over 5 years. That phasing itself must be

Legislature have made to control the growth in

utilized by the legislature to develop the type of
comprehensive tax reform which will fund 1B

government spending without increasing the
state tax burden on our citizens. Though we

through means other than increasing state
taxes. If and when state revenues increase,

feel there is considerable room for additional

expenses must be held in check, so that we can

cuts in government spending through
regionalization and broader tax relief initiatives,

build a surplus and begin to lower our overall

we support the spirit of 1B as a good first step
toward more comprehensive reform. By
supporting 1B, we hope our leaders in Augusta

impetus by which our Legislature will be
compelled to further address this need for
meaningful tax relief in our state, while

recognize that our business community is

supporting the Governor's agenda to create a

committed to developing additional and much

climate in which future and significant

needed momentum on this front.

economic development can take place.

PORTLAND REGIONAL

CHAMBER

tax burden. We believe 1B provides a rational

-2-

CUMBERLAND

State Funding for K-12 Education under Current Law,
Citizen's Initiative (Question 1-A) & Competing Measure (Question 1-B)

Notes to Data
►

FY 04 Actual GPA: actual state share for K-12 education in FY 04. These data were prepared
by the Department of Education.

►

FY 04 Estimated GPA - Citizen's Initiative: estimated state share for K-12 education in FY
04 under the citizen-initiated School Finance and Tax Refonn Act of 2003. The citizen
initiative requires the state to contribute 55% (including 100% of the cost of special education)
of the total cost of K-12 education.
The Maine Municipal Association prepared these data
using the existing school funding formula according to a methodology reviewed by the
Department of Education. (Note: While the Department of Education has the models
necessary to project assessed values, pupils counts and median income for FY 05 and FY 06,
MMA does not have those models and is therefore unable to project the impact of the citizen's
initiative for FY 05 and FY 06. The FY 04 calculation is an indicator of both first-year and
sustained impacts, although changes in equalized municipal valuation, student count, and
median household income will influence GPA disbursements in subsequent years.)

►

FY 05 GPA - Competing Measure: estimated state share for K-12 education in FY 05 under
the competing measure. The current education funding distribution system (GP A) is used to
calculate each school administrative unit's state subsidy for education based on the
Legislature's ctment FY 05 GPA appropriation of $729.6 million (flat funding). These data
were prepared by the Department of Education.

►

FY 06 GP A - Competing Measure: estimated state share for K-12 education in FY 06 under
the competing measure. The FY 06 data are based on: 1) a proposed $23 million increase in
state funding for education in FY 06 (to $753 million) under the competing measure; and 2)
the implementation of a new school subsidy distribution system based on a maximum required
local share of the Essential Programs and Services (EPS) school funding allocation. These
data were prepared by the Department of Education.

►

The impact spreadsheets prepared by the Department of Education and the Maine Municipal
Association are available on-line under the "Regional Meetings Packet Materials" menu on the
http://www.mainetaxreform.com/ site.

FY 04 Actual GP A

$

8,788,143

FY 04 Estimated GPA- Citizen's Initiative (1-A)

9,553,697

FY 05 GP A - Competing Measure (1-B)

8,313,147

FY 06 GPA-Competing

Measure (1-B)

FY 04 Actual GP A

9,975,088

$

1,617,467

FY 04 Estimated GPA - Citizen's Initiative (1-A)

4,226,851

FY 05 GPA-Competing

Measure (1-B)

1,088,003

FY 06 GPA-Competing

Measure (1-B)

1,108,696

FY 04 Actual GP A

$

3,375,876

FY 04 Estimated GPA - Citizen's Initiative (1-A)

6,312,276

FY 05 GPA- Competing Measure (1-B)

3,028,360

FY 06 GPA - Competing Measure (1-B)

2,888,903

2

FY 04 Actual GPA

$

1,181,768
2,835,700

FY 04 Estimated GPA- Citizen's Initiative (1-A)
FY 05 GPA- Competing Measure (1-B)

963,138

FY 06 GPA-Competing

105,592

Measure (1-B)

$

FY 04 Actual GPA

11,417,259

FY 04 Estimated GPA- Citizen's Initiative (1-A)

13,538,258

FY 05 GPA - Competing Measure ( 1-B)

11,149,976

FY 06 GPA- Competing Measure (1-B)

12,174,508

11,422

$

FY 04 Actual GPA
FY 04 Estimated GPA- Citizen's Initiative (1-A)

45,178

FY 05 GPA- Competing Measure (1-B)

12,065

FY 06 GPA- Competing Measure (1-B)

3

0

"

FY 04 Actual GP A

$

FY 04 Estimated GPA- Citizen's Initiative (1-A)

9,581,997
20,858,032

FY 05 GPA- Competing Measure (1-B)

7,154,425

FY 06 GPA - Competing Measure (1-B)

6,620,690

FY 04 Actual GP A

$

1,487,964

FY 04 Estimated GPA- Citizen's Initiative (1-A)

2,710,418

FY 05 GPA - Competing Measure (1-B)

1,290,757

FY 06 GP A - Competing Measure (1-B)

1,183,179

FY 04 Actual GP A

$

4,440,264

FY 04 Estimated GPA- Citizen's Initiative (1-A)

8,727,358

FY 05 GP A - Competing Measure (1-B)

3,371,951

FY 06 GPA-Competing

2,912,897

Measure (1-B)

4

I'

$

FY 04 Actual GP A
FY 04 Estimated GPA-Citizen's

2,824,277
8,073,575

Initiative (1-A)

FY 05 GPA- Competing Measure (1-B)

3,250,829

FY 06 GPA - Competing Measure (1-B)

453,626

$

FY 04 Actual GP A

8,067,606
10,785,432

FY 04 Estimated GP A - Citizen's Initiative ( 1-A)
FY 05 GPA- Competing Measure (1-B)

7,710,035

FY 06 GP A - Competing Measure ( 1-B)

9,138,589

$

FY 04 Actual GPA
FY 04 Estimated GPA- Citizen's Initiative (1-A)

8,139,771
10,611,485

Measure (1-B)

8,234,741

FY 06 GPA- Competing Measure (1-B)

9,421,849

FY 05 GPA-Competing

5

FY 04 Actual GPA

$

FY 04 Estimated GPA- Citizen's Initiative (1-A)

804,628
3,282,134

FY 05 GPA - Competing Measure (1-B)

619,356

FY 06 GPA- Competing Measure (1-B)

1,018,759

FY 04 Actual GPA

$

15,148,690

FY 04 Estimated GPA- Citizen's Initiative (1-A)

18,829,636

FY 05 GPA - Competing Measure (1-B)

14,475,392

FY 06 GPA - Competing Measure (1-B)

17,489,307

FY 04 Actual GPA

$

7,017,365

FY 04 Estimated GPA- Citizen's Initiative (1-A)

8,868,818

FY 05 GPA - Competing Measure (1-B)

6,951,166

FY 06 GPA- Competing Measure (1-B)

7,878,871

6

FY 04 Actual GPA

$

15,641,552

FY 04 Estimated GPA- Citizen's Initiative (1-A)

18,670,552

FY 05 GPA-Competing

Measure (1-B)

15,063,756

FY 06 GPA- Competing Measure (1-B)

15,632,192

FY 04 Actual GPA

$

5,552,432

FY 04 Estimated GPA- Citizen's Initiative (1-A)

8,061,100

FY 05 GPA-Competing

5,074,474

Measure (1-B)

FY 06 GPA- Competing Measure (1-B)

FY 04 Actual GPA

6,223,183

$

5,024,100

FY 04 Estimated GPA- Citizen's Initiative (1-A)

6,086,593

FY 05 GPA-Competing Measure (1-B)

5,079,559

FY 06 GPA- Competing Measure (1-B)

5,205,195

7

FY 04 Actual GP A

$

6,620,796

FY 04 Estimated GPA- Citizen's Initiative (1-A)

9,642,196

FY 05 GPA-Competing

Measure (1-B)

6,616,544

FY 06 GPA- Competing Measure (1-B)

5,318,062

FY 04 Actual GP A

$

501,231

FY 04 Estimated GPA - Citizen's Initiative (1-A)

772,707

FY 05 GPA- Competing Measure (1-B)

452,039

FY 06 GPA- Competing Measure (1-B)

444,140

FY 04 Actual GPA

$

13,467,913

FY 04 Estimated GPA- Citizen's Initiative (1-A)

16,413,390

FY 05 GPA - Competing Measure (1-B)

13,475,961

FY 06 GPA- Competing Measure (1-B)

14,995,226

8

FY 04 Actual GPA

$130,712,521

FY 04 Estimated GPA - Citizen's Initiative (1-A)

188,905,386

FY 05 GPA- Competing Measure (1-B)

123,375,674

FY 06 GPA-Competing Measure (1-B)

130,188,552

9

To: Cumberland Town Council
From: Ted Curtis
Subject: Mooring and Slip Fees

The Town of Cumberland increased their mooring fees approximately fifty-percent last
year. It was the first time the mooring fees have been raised since I was hired as Harbor
Master in June of 1990. Other towns have raised their mooring fees as costs associated
with the management and the capital investment of their waterfront facilities have
warranted. (Please see attached Exhibit.)
With the construction phase of the Stone Wharf beginning soon, the Coastal Waters
Committee recommends concentrating on finalizing the slip fees and accompanying boat
size criteria.
Cumberland does not offer any anchorages on the mainland but we offer numerous
anchorages on Chebeague Island. However, our anchorages do not offer the services
that neighboring towns offer. Please see the exhibit titled," Comparison of Town
Mooring Facilities," to review the differences.
In summary, I recommend continuing our present mooring fee schedule for now and
concentrate on the slip fee structure for the new Stone Wharf floats.

Comparison of Town Mooring Facilities

2003
Cumberland
Mainland

Cheb
Island

Falmouth

Freeport

Yarmouth

Vehicle
Parking

Min.

Min.

Min.

Fee

Ample

Trailer
Parking

No

No

No

No

Yes

Dingy
Storage

No.

Min.

Yes
Fee

Yes
Fee

Min.

Pump-out
Facility

No

No

Yes
Fee

No

No

Commer.
Float

No

No

No

Yes

Yes

Launch
Ramp

No

Yes

Yes
Fee

Yes

Yes
Fee

Restroom

No

No

Yes

Yes

Yes

Waste
Container

No

No

Yes

Yes

Yes

Deepwater
Anchorage

No

Yes

Yes

Yes

Yes

Cumberland
Fees
Resident
Recreational
Punt Storage
<12'
> 12'
Commercial
2nd
3rd
Etc.
Punt Storage:
<12'
> 12'
Senior Citizen
Boat Launch

Non-Resident
Recreational
<12'
>12'
Commercial
2nd
3rd
Etc.
Punt Storage
<12'
>12'
Day Visitors
<12'
Senior Citizen
Boat Launch
Miscellaneous
Late Fee
> 5/31
Marinas
Riparian
2nd
3rd

Etc.
Private Assoc.
Punt Storage
<12'
>12'
>12'

Falmouth
Fees

Freeport
Fees

Yarmouth
River Fee

Yarmouth
Fees

30.00

50.00

45.00

75.00

20.00
10.00
10.00
10.00

50.00

95.00

25.00

25.00

50.00
50.00

25.00
25.00

25.00
25.00

30.00

175.00

200.00

75.00

150.00

50.00
10.00
10.00
10.00

175.00

200.00

25.00

125.00

175.00
10.00

50.00

100.00

50.00
90.00
25.00

20.00
10.00
10.00
10.00

45.00
25.00

MOORING FEES
COMPARISON
IN$
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William Shane
From:

David R. Hill (drhill@maine.rr.com]

Sent:

Sunday, October 19, 2003 5:31 PM

To:

William Shane

Cc:

publicservant1@aol.com; smoriarty@nhdlaw.com

Subject: Mooring fees

Bill,
I plan to attend the 10/27/03 council meeting to make the following remarks. Any comments you,
Donna or Steve have in advance would be appreciated. While this may be the smallest of battles I'm
fighting, I believe it's important in the interest of fairness and good community relations.
Best wishes,
Dave

Comments Regarding Mooring Fees for Riparian
Landowners
•
I have no problem paying fees that others pay for similar services. For example, if there
were trash pickup available on Chebeague, I might pay to have my trash picked up, same as
everybody else.
•
I have no problem with the amount of the mooring fee. I will not try to convince anyone that
I cannot afford $25 or that this fee will dissuade me from using my boat.
•
The problem I have is with fairness and this takes on several aspects. I'm told that mooring
fees go towards patrolling Cumberland's harbor, supporting shoreside infrastructure and paying
the harbor master.
•

Riparian landowners differ from others in these respects:

•
Typically, they are not located in Cumberland's harbors, so do not benefit from harbor
patrols.
Since they are away from the harbors, they are also removed from shoreside
infrastructure. They do not use the wharf parking, or the ramps and floats the way those
who are moored in the harbors do.
•
That leaves the contribution to the harbor master's salary. I would maintain that the owners
of riparian property have already made a disproportionate contribution to all of the Town's
expenses. While it is recognized that the method of assessing and collecting property taxes is fair
and consistent with state law, on a property-by-property basis, riparian property owners are paying
dearly for the right to live next to the ocean, compared to those living inland.
•
When shorefront property owners came before you last year begging for relief from property
taxes, you correctly responded that you were following the law. Mooring fees is one area where
you have discretion.

10/22/2003
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•

Again, it's not the $25. I would ask that you waive mooring fees for riparian land owners:
•
In recognition that such mooring owners make little demand upon shoreside
infrastructure.
•
In recognition of the fact that riparian land owners are paying a high premium in
property taxes for riparian privileges.

•

Thank you for your kind consideration.

David R. Hill
October 19, 2003

At 05:31 PM 9/29/2003, William Shane wrote:
David,
Councilor Damon asked that I respond to your request regarding the
Council review of the Mooring Fees Ordinance. We are presently scheduled
to review the Mooring Ordinance on October 27, 2003 at the regularly
scheduled meeting. The discussion will be opened to the public and I
encourage you to forward any concerns you may have to the Town Council
or me prior to the meeting.

10/22/2003
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290 Tuttle Road
Cumberland

Center, Maine 04021-9,321

Telephone (207) 829-5559 • Fax (207) 829-2214

Subdivision Roads
To Accept or Not Accept
The Town Council has requested a Workshop to discuss the Policy of accepting
Subdivision Roads. The workshop is in response to the continuing demand for services
on Public Roads and the increasing tax burden residents are faced with as a result of the
expansion of Municipal Services.

What does a Subdivision Road Cost to Construct?
Subdivision roads are built to a higher standard than our town roadway system. T-hey
include drainage, typically some type of sidewalk or paved shoulder, underground
utilities, a thicker pavement course , and quality control for the construction process that
was not present when the majority of our existing roads were built.
The costs average about $300 per foot (or $1.58 million per mile) and range from $175 to
$ 400 per foot depending upon length, drainage, and ledge issues.

What does a Subdivision Road Cost to Maintain?
Our Public Works Budget is dedicated to infrastructure maintenance and improvement.
Presently, we budget $840,000 for year round maintenance and $140,000 for paving and
road improvements. Dividing $840,000 by 80 miles of Town Roads yields $10,750 per
mile of road . A road which is in good condition can be paved once every 15 years and
remain in good condition. To do so would require about $90,000 per mile. If you do the
simple math 80 miles of road divided by paving once every fifteen year you will see that
5.33 miles of road need to be paved each year to keep our road network in good
condition. To pave 5.33 miles of good roads would require an annual commitment of
5.33 x $90,000 = $480,000. Our present commitment is $140,000 per year meaning many
of our roads are falling from good condition to poor condition due strictly to funding.

Cost Summary:

Subdivision Road Construction

Subdivision Road Maintenance

$300 per foot to build
$1. 5 8 million per mile to build

$ 2.03 per foot to annually maintain
$ 10,750 per mile to annually maintain
$ 90,000/mile or $17 /ft to pave every 15 years
$ 6,000/mile annually for paving or $1.13/ft
Plow Routes - 5 miles to 15 miles
Present Route Time 3.8 hours/ loop
1993 Loop Time 2. 7 hours/ Loop

$16,750 I mile or 19.03/ ft Annual Maintenance
Present Plow Response Time 3.8 hours +
Land Use Policy

It could easily be argued that Subdivisions are anti-sprawl. Subdivision use up less land
space because typically a greater percentage is dedicated as conservation or open space
vs. no open space dedication with single lot development. It concentrates roads and
neighborhoods and limits infrastructure. Typically infrastructure is built by the developer
and not the Town whereas single lots would require municipal investment to extend
drainage systems or significant road improvements.

It also could be argued that " life long Community" members of Cumberland have
predominately developed single family lots to preserve families and the character of
Cumberland's past.

It is important to balance both aspects because there is a need for diversity in all
communities, but care should be taken not to trample over heritage and tradition under
the banner of progress and "The Way Life Should Be". Our Town is unique as is every
other community in the State. We should embrace and accept progress or change, but not
at the cost of our identity. This more than any other issue will stir emotional debate of
subdivision vs. single lot construction.

Legally Can We Restrict Subdivision Road Acceptance?
YES. Our ordinance has specific language that puts developers on notice that just because
they build the subdivision road to our standards it is not a rubber stamp for acceptance:

"The approval of this Plan by the Planning Board does not constitute acceptance
by the Town of any street, easement, open space area, park, playground, or
other recreation area thereon."

Our Town attorney feels it can be challenged on the basis of being reasonable. If we are
asking Developers to build to a higher standard than our present road network, how can
we not accept the road as a Public Highway? Our attorney's response is by ordinance the
Developer was put on notice that this should not be an automatic expectation and that
their is an assumption of risk when a Developer moves forward with any project that the
Town will not accept the roadway.

Taxes- Is their a Deduction in Taxes for Homes on Private Roads?
NO. Our Assessor has informed me that there is neither deduction given nor apparent
decrease in value by living on a private road.

Recommendation from Staff
The Public Works Director and I both believe that regardless of any future policy
decision that this issue will not go away. We believe the road construction standards
defined in the subdivision ordinance should be supported and continued to be enforced.
We believe that if the Town Council chooses no longer to accept any subdivision road as
a Town Road that at some future date 5, 10, 25 years a citizen petition will require a
future Council to act and demand acceptance of the Road and require year round Town
services.
I recognize that we are presently under staffed to maintain our present roadway system
and that the addition of future roads will only decrease our abilities to service and protect
the infrastructure of the community. I recommend you proceed cautiously with your
decision. Your deliberations on this matter will impact not only this Council but future
Council's as well. Our 180 private roads may be impacted indirectly by your decision.
Because of the minimal amount of Subdivision Roads being currently proposed, the issue
may not be a real concern for several more years. Council action to postpone acceptance
of roads for the next 3-5 years may be seen more as a moratorium until we get our
Infrastructure back in shape. This may be seen as a compromise but as always you have
the right at anytime to change or modify any Council action.
The delayed or non-acceptance of roads will give us some breathing room to develop a
Road Improvements Plan that targets problem areas, repairs poor roads and puts us back
on track with a sustainable infrastructure program.

Private Roads - Seasonal Maintenance
We need to schedule a time to dedicate to review our current Winter Maintenance
policies on Private Roads. Presently 29 Roads are maintained during Winter months.
Time may not permit this discussion to happen and I would suggest you review the
enclosed support information and schedule a future workshop on this item.

SECTION 4 SUBDIVISION APPLICATION PROCEDURES

4.6

PUBLIC ACCEPTANCE OF STREETS, RECREATION AREAS

A.

When a street, easement, open space area, park,
playground, or other recreation area is shown on the Final
Plan, approval of the Plan shall not constitute an acceptance
by the Town of such areas. All Plans shall be endorsed with
the following note: "The approval of this Plan by the
Planning Board does not constitute acceptance by the
Town of.any street, easement, open space area, park,
playground, or other recreation area·thereon." The
Planning Board may also require the filing of a written
agreement between the applicant and the Town Council
covering future deed and title requirement, dedication, and
provision for the cost of grading, development, equipment,
and maintenance of any such areas.

SECTION 6 REQUIRED IMPROVEMENTS
6.1

The following are required improvements: monuments, street signs,
streets, byways, water supply, sewage disposal, storm drainage,
lighting and signing and pavement markings for traffic control,
walking and biking trails, erosion control, or other improvements
required by the Board, except where the Board may waive or
modify such improvements in accordance with the provisions of
these standards. [Effective 5/15/89, [amended, effective 4/12/99]].

6.2

INSPECTION OF REQUIRED IMPROVEMENTS [amended,
effective 4/12/99]

A. At least five (5) days prior to commencing construction of
required improvements the subdivider shall:
1.

Pay an inspection fee equal to two (2) percent of the cost
of the required improvement, or

2.

Pay an inspection fee equal to the estimated cost of
inspection by the Town Engineer and/or Public Works
Director if any, or

3.

Pay an inspection fee equal to the estimated cost of
inspection by an engineer appointed by the Planning Board
payable by check to the Town of Cumberland, Maine
stating the purpose of the fee. The subdivider shall notify
the Municipal Officers in writing of the time when he/she
proposes to commence construction of such improvements

so that the Municipal Officers can cause inspection to be
made to assure that all municipal specifications and
requirements shall be met during the construction of
required improvements and utilities required by the
Planning Board. Any amount in excess of actual co~t shall
be returned to the developer.
B. If the Town Engineer, appointed engineer, or Director of Public
Works shall find, upon inspection of the improvements
performed before expiration date of the performance bond, that
any of the required improvements have not been constructed in
accordance with plans and specifications filed by subdivider, he
shall so report to the Municipal Officers, Code Enforcement
Officer, and Planning Board. The Municipal Officers shall then
notify the subdivider and, if necessary, the bonding company,
and take all necessary steps to preserve the municipality's right
under the bond. No plan shall be approved by the Planning
Board as long as the subdivider is in default on a previously
approved plan. [amended, effective 4/12/99; amended 2/25/02,
effective 3/19/02]
C. If at any time before or during the construction of the required
improvements it is demonstrated to the satisfaction of the Town
Engineer or Town appointed engineer that unforeseen
conditions make it necessary or preferable to modify the
location or design of such required improvements, the Town
Engineer or Town appointed engineer may authorize
modifications provided these modifications are within the spirit
and intent of the Planning Board's approval and do not extend to
the waiver or substantial alteration of the function of any
improvements required by the Board. The Town Engineer or
Town appointed engineer shall issue any authorization under
this section in writing and shall transmit a copy of such
authorization to the Planning Board at its next regular meeting.
(Amended, effective 10/22/90]
D. The applicant shall be required to maintain all improvements
and provide for snow removal on streets and sidewalks until
acceptance of said improvements by the legislative body.
E. Upon completion of the subdivision, the subdivider shall notify
the municipal officers in writing stating that all improvements
have been completed. Along with this statement shall be
submitted "as-built" record construction drawings on mylar
which were previously approved by the Planning Board.
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Table 8-2:

Geometric Design Standards

Dimensional Description

Residential
Private

Residential
Access

Residential
Sub-collector

Residential
Collector

Commercial
Access

Commercial
Collector

Averaae Dailv Trios
Riaht of Wav Width
Pavement Width
- Rural
- Urban with oaved shoulders
- Urban with curbina
Add for Shoulder Width (each side)
- Rural without oarkina (aravel)
- Rural with oarkina laravel)
- Urban with □arkina leaved)
Sidewalk or Freewalk Width
- Rural
- Urban
Minimum Grade (1.0% preferred)
Maximum Grade
Minimum Centerline Radius
Minimum Tangent Between Curves
of Reverse Alianment
Minimum Angle of Street
Intersections
Minimum distance between Street
Intersections on - same side
- oooosite side
Minimum Pavement Radii at
Intersections
- Rural
- Urban
Minimum Pavement Crown
Min. slooe of aravel shoulder
K factor, crest vertical curve
K factor, saa vertical curve
MPH Desian S □eed
Max. grade at intersection and
within 75 feet of intersection
Min. property line radius at
intersection

< 50
50 feet

0 - 200
50 feet

200-500
60 feet

> 500
60 feet

< 2000
60 feet

> 2000
70 feet

18 ft..
N/A
24 ft.

20 ft.
30 ft.
28 ft.

22 ft.
30 ft.
30 ft.

24 ft.
36 ft.
30 ft.

22 ft.
32 ft.
32 ft.

24 ft.
36 ft.
32 ft.

2 ft.

4 ft.
8 ft.
5 ft.

6 ft.
8 ft.
4 ft.

6 ft.
8 ft.
4 ft.

6 ft.
.8 ft.
4 ft.

8 ft.
8 ft.
4 ft.

5 ft.
5 ft.
0.50%
8%
300 ft.
300 ft.

PB Ootion
PB Ootion
0.50%
8%
300 ft.
300 ft.

PB O □tion
PB Ootion
0.50%
8%
450 ft.
300 ft.

NIA
8 ft.

'·

PB Ootion
~pjon
·-··-N/A
5 ft.
0.50%
0.50%
10%
10%
100 ft.
150 ft.
50 ft.
150 ft.

____ 5 ft.
5 ft.
0.50%
10%
150 ft.
200 ft.

75 degrees

75 degrees

75 degrees

85 degrees

75 degrees

85 degrees

200 ft.

300 ft.

400 ft.

500 ft.

300 ft.

400 ft.

100 ft.
20 ft.

150 ft.
30 ft.

250 ft.
45 ft.

350 ft.
50 ft.

200 ft.
50 ft.

300 ft.
50 ft.

20 ft.
25 ft.
40 ft.
1/4" oer foot 1/4" per foot 1/4 • per foot
1/2" per foot 1/2" per foot 112· per foot
15
20
30
20
30
40
25
25
30

45 ft.
45 ft.
50 ft.
1/4" per foot 1/4 • oer foot 1/4" oer foot
1/2" per foot 1/2" oer foot 1/2" oer foot
30
50
50
40
50
50
30
35
35

3%

3%

3%

3%

2%

2%

15 ft.

20 ft.

30 ft.

30 ft.

30 ft.

30 ft.

-I
0

:E
::J

~
0
C

3

CY

~

Table 8-3:
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CD

Road Construction Materials
Aggregate Sub-base Course - Sand
(or use Geotextile Fabric); when
required by Town Engineer
Aggregate Sub-base Course Gravel (max. stone size no greater
than 6")
Aaore!'.JateBase Course - Crushed
Hot Bituminous Pavement
- Surface course (C-1 grade)
- Base Course (B grade)
Sidewalk or Freewalk Materials
Aggregate Sub-base course (no
vehicular
traffic)
Hot bituminous pavement
- Surface course (D grade)
- Base course (C qrade)

Street Material Thickness Standards

Residential
Private

Residential
Access

Residential
Sub-collector

Residential
Collector

Commercial
Access

Commercial
Collector

6"

6"

6"

6"

6"

6"

15"

18"

1 8"

1 8"

-

12"

15"

'·! .
311

3"

3"

3"

3"

3"

1"

1"
2 1/2"

1 1/2"
3 1/2"

111

1

2"

2"

2"

1 1/2"
2 1/2"

811

811

8"

8"

8"

8"

1"

111

1"

1 ..

1"

1"
1"

1

1"

1
1"

II

N

1"

II

Private Roads - Winter Maintenance
'76

Plowing Year

1
2
3
4
5
6
7

8
9
10
11
12
1
2
3
4
5
6
7

8
9
10
11
12
13
14
15
16
17

Broad Cove Way
Canal Avenue
Corey Road (Upper Portion)
Dean's Way
Forest Avenue
Hill Street
Island Avenue
Lake Avenue
Lake Road
Russell Road
Starboard Lane
Sturdivant Road

Private
Private
Private
Private
Private
Private
Private
Private
Private
Private
Private
Private

Blanchard Rd Ext (Moore's)
Corey Road
Coveside Drive
Ferne Lane
Island Pond Road
Lanewood Road
Laurel Lane
Linden Court
Nubbin Way (Porteus Rd)
Ocean Terrace
Sanderson Road
Spruce Lane
Stockholm Drive
Sullivan Drive
Windy Hollow Way
Winterberry Court
Woody Creek Lane

Private
Private
Private
Private
Private
Private
Private
Private Condo
Private
Private
Private
Private
Private
Private
Private
Private Condo
Private

yes
yes
yes
yes
yes
yes
yes
yes
yes
yes
yes
yes

'88 Current
yes
yes

yes
yes

yes

yes
yes
yes
yes
yes
yes
yes
yes
yes

yes
yes
yes
yes
yes
yes
yes
yes
yes
yes
yes
yes

yes
yes
yes
yes

yes
yes
yes
yes
yes
yes
yes
yes
yes
yes
no
yes
yes
yes
yes
yes
yes

Location
F

w
C
F
-W

w
w
w
w
F
F
F

w
C
~-F
F

F
F
C
C
F
F
F
F
C
C

w
C
C

Seasonal
Winter
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW

Feet
840
0
0
1,425
715
250
1,100
950
350
3,050
1,350
1,250

11,280 2.1 Miles
1,100
2,100
1,200
525
1,400
1,500
0
528
1,100
510

nm
SW
SW
SW
SW
SW
SW

1,550
925
1,500
2,000
800
2,500
19,238 3.6 Miles

Private Roads - No Maintenace
1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17
18
19
20
21
22
23
24
25
26
27
28
29
30
31
32
33
34
35
36
37
38
39
40
41
42
43
44
45
46
47
48

Aaron's Wharf Road
Adam's Way
AlderWav
Allens Court Wav
Amandas Way
Amy Lane
Andrea Wav
Analers Drive
Apple Blossom Wav
Archer Lane
Artist Point Road
Ashlev Lane
Avon Street
Back Shore Road
Ballard Road
Bayberry Lane
Ben Webber Road
Blrkdale Road
Blackberry Lane
Bluff Head Road
Brentwood Drive
Broad Reach Road
Brookwood Lane
Browning Way
Butterworth Farm Road
Buxhill Boulevard
Carters Point Road
Catalpa Lane
Channel Rock Lane
Church Lane
Cider HIii Lane
Clugston Drive
Crossman Lane
Curit Farm Road
Daffodil Lane
Deer Point Road
Deer Run Drive
Durgin Lane
Eagle Road - Island
Eaales Wav - Mainland

49

Frost Ridae Drive

Private

50 Gavles Wav
51 Grange Road
52 Granite Rldae Road
53 Great Cove Road
54 Hamilton Hotel Road
55 Harmon Way
56 Haskell Drive
57 Hazeltine Drive
58 Henry Road
59 Hill Top Road

Private
Private
Private
Private
Private
Private
Private
Private
Private
Private

Everareen Lane

Falrarounds Road
Falrwlnd Lane
Fairwind Lane Extension

Falcon Drive
Farms Edae Wav
Flaa Avenue
Frankie Lane

Private
Private
Private

Private
Private
Private
Private
Private
Private
Private
Private
Private
Private
Private

Private
Private
Private
Private
Private
Private
Private

Private
Private
Private
Private

Private
Private
Private

Private
Private
Private
Private
Private
Private
Private
Private
Private
Private
Private
Private

Private
Private
Private
Private
Private
Private
Private

Private

nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm
nm

60
61
62
63
64
65
66
67
68
69
70
71
72
73
74
75
76
77
78
79
80
81
82
83
84
85
86
87
88
89
90
91
92
93
94
95
96
97
98
99
100
101
102
103
104
105
106
107
108
109
110
111
112
113
114
115
116
117
118

Hllltoo Lane
Hooes Wav
Huddum Circle

Private

Interurban Drive

Private

lntimldator Lane
James Wav

Private
Private

Jessie's Lane

Private

Juniper Lane
Junioer Lodae Road
Jusam Wav
Labrador Lane
Lessing Road
Lockwood Lane
Lupine Lane
Mackworth Lane

Private

Maine Central Avenue

Malonev's Ridoe Wav
Maurice Way
Mayllower Drive
Meetina House Lane
Merion Wav
Moraan Lane
Moulton Beach Road
Mulrfield Road
Mvstical Wav
Nibtic Circle
Oak Lane
Old Farm Road
Olivia Lane
Patridge Drive
Petticoat Lane
Pond Road
Porcupine Ridge
Preston Wav

Private
Private

Private
Private
Private
Private
Private
Private

Private
Private
Private
Private
Private
Private
Private
Private
Private

Private

Private
Private

Private

Private
Private
Private
Private

Private
Private
Private

Racehorse Drive

Private
Private
Private

Ranaers Wav

Private

Ravine Drive

Private
Private

Proctor Drive

Puddle Duck Drive

Rickers Head Road
Ridge Road
RiverWav
Road 2
Road 3B
Rosa Lane
Ruel Road
Sanderson Point Road
Sandv Point Road
Santiaao Wav
Sawyer Lane
Sawver Road
Schuster Road
Secret Road
Serenity Way
Shaw Farm Road
Shermans Road
Shirley Lane
SnltgerWav
Spears Hill Lane

Private

Private
Private
Private
Private

Private
Private

Private
Private
Private
Private

Private
Private

Private
Private
Private
Private

Private
Private
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nm
nm
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nm
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143
144
145
146
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148
149
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151

1
2
3
4
5
6
7
8
9
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12

Broad Cove Wav
Canal Avenue
Corev Road (Upper Portion)

1
2
3
4
5
6
7
8
9
10
11
12
13
14
15
16
17

Blanchard Rd Ext (Moore's)
Corev Road
Coveslde Drive
Ferne Lane
Island Pond Road
Lanewood Road
Laurel Lane
Linden Court
Nubbin Wav (Porteus Rd)
Ocean Terrace
Sanderson Road
Spruce Lane
Stockholm Drive
Sullivan Drive
Wlndv Hollow Wav
Wlnterberry Court
Woody Creek Lane

Dean's Way

Forest Avenue
Hill Street
Island Avenue
Lake Avenue
Lake Road
Russell Road
Starboard Lane
Sturdivant Road

'76
Private
Private
Private
Private
Private
Private
Private
Private
Private
Private
Private
Private

ves
ves
yes
ves
ves
ves
ves
yes
yes
yes
ves
ves
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Seasonal
Winter

F

SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW
SW

Feet
840
0
0
1 425
715
250
1100
950
350
3 050
1 350
1 250

SW
SW
SW
SW
SW
SW
SW
SW
SW
SW

1100
2 100
1 200
525
1400
1500
0
528
1100
510

ves
yes

ves
yes

w

ves

ves

C
F

VOS

ves
ves
yes
yes

ves
ves
ves

Private
Private
Private
Private
Private

ves
yes
ves
ves

Private

yes

Private
Private Condo
Private
Private
Private
Private
Private
Private
Private
Private Condo
Private

Location

Ives
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Ives
Ives
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yes
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ves
ves
yes
yes
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yes
ves
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yes
yes
yes
ves
no
Yes
ves
ves
yes
ves
ves

w
w
w
w
w
F
F
F

w
C
F
F
F
F
C
C
F
F
F
F
C
C

w
C
C

Treleaven Way
True Serina Drive
Turnberry Drive
Walker Road
West View Road
Western Landlna Road
Whaleboat Lane
Whlsoerlna Pines Way
Wild Apple Lane
Wild Way
Wildllower Wav
Will Ross Lane
Willow Street
Wilson Road
Woodlands Wav
Worthen Drive
York Ledge Drive
Zaugg Lane

-·-·

..

nm
SW
SW
SW
SW
SW
SW

Tinker Lane

.

Private Roads - Winter Maintenance
Plowing Year

Spring Road
Springette's Road
Soruce Point View Road
Stanhope Lane
Stepping Stone Lane
Stlrllna Wav
Stratton Woods Lane
Strawberry Ridge Lane
Sunnyfield Lane
Sunset Rldae
Sunset Road
Tall Pines Way
Tammy Lane
Thomes Wav

1 550
925
1500
2 000
800
2500
19,238 3.6 Miles
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Private
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Private
Private

Private
Private
Private
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Private
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Private
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Private
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Private

Private
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nm

Council Order 1976

1
At the

r,3gulo.:r

m•~etinE

of tho

C>..l1:1b,=;:;:•l2.nJ.
Tm.121Co1.1rit;il hel(l

January 12, 19'76 z.t tE.e Cu1nbe:rllu1d 'l'mm Hall
Cumberland Center,
Haine the foLLot-iing order

1

on

4- :c1anchaz,c1 Hord,

was passed~

3B
Island. J.\'lBXltle

Hofad

J~al-~e1\11e1.11te

Can0.l Aven1,1...:::)
ILi.11 Street
Road 2
Methodist
Hos.d
.Droa.6. Cove Way

8-tu..1..dl
0

V[;,l'l'G

Road

Dea:0.11s Way
f)tc\r boaX"(l IJru;1e
Sao.d81'SOI'!.
Po:i.nt
11.ussel:L llor:t.Cl
1

I~lr:":.:1.rte
Cex1tral .l\~;1ent~~J
Upp~:1.' P<n°·tJon of C!J:,•f.,J Hoe.d.
LE.J~.eHo1;1d

So voted:

-·-··

Unanimous

ATHU~Ti~;i:
~~"'k~~±Chr:lstine
A. St, P8tr.n·
Town Clerk

~lf!~ilfaw11a:i:-lano. J<... Svorr,r
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Winter Maintenance
Agreement
--

WINTER MAINTENANCE
PERMISSION TO ENTER UPON ROAD
AND RELEASE

In consideration
of the Town of Cumberland's
provision,
in
its exclusive
judgment and without obligation
to so provide or to
continue
to so provide,
of winter maintenance,
which term
includes
but is not limited to snow plowing, salting
and sanding
services,
for the road upon which I/we (or our association)
owns,
manages or controls,
which road is
(name of road)
a road in the Town of Cumberland, Maine, I/we, the undersigned
as
individual
owners or members of an association
(individual
or road association
name)
do hereby represent
that we own, manage.or control
a portion
or
all of said road and that a public easement exists
in said road,
and do.hereby
grant permission
to the Town of Cumberland, its
officers,
agents.and
employees to enter upqn said road with men
and machines for the purpose of winter maintenance
of said road.
I/we recognize
that the Town of Cumberland's
municipal
officers
reserve
the right to terminate
or modify winter maintenance
or
services
for said road at any time, and that this document is not
a contract
between the Town of Cumberland and the undersigned,
but is an inducement to the Town of Cumberland to provide winter
maintenance
services
for said road. I/we further
recognize
that
the Town of Cumberland may require
public liability
insurance
prior to the provision
of. winter maintenance
services
for saict-·
road.
I/we have read·this
document carefully,
and sign it
voluntarily
with full knowledge of its significance.
IN WITNESS WHEREOF,I/we have executed this "Permission
to
Enter Upon Road and Release" at

this

(place
day of

of execution

of this

document)

, 19
By:
(signature)

Witness:

------------

(please

print

name)

By:
(signature)
(please

print

name)

~ (2..

Road Association

.

/(1h");v:ovA-L-

PERMISSION TO ENTER UPON
ROAD AND RELEASE

In consideration
its

exclusive

judgment

to continue
includes

is not

for

or controls,

the

provision,

in

to so provide

maintenance,

to snow plowing,

upon which

road

obligation

of winter

limited

road

which

Town of Cumberland's

and without

to so provide,

but

services,

of the

which

salting

our association

or

term

and sanding
owns,

manages

is

-----------------------------------'
(Road Address)
a road

in the

Town of Cumberland,

Maine,

we, the undersigned

members of the
(Name of Road Association)
do hereby
all

represent

of said

road

and do hereby
officers,

agents
for

reserve

maintenance
document
the

the

services

that
the

the

right

winter

recognize
insurance
for

said

but

for

is

prior
road.

in said

maintenance

road,

men

municipal

or modify winter
and that

the Town of Cumberland

services

its

of,said

road at any time,

an inducement

or

road with

Town of Cumberland's

between

the

exists

upon said

of winter

said

maintenance
that

to enter

to terminate

is not a contract

to provide

liability

purposes

easement

a portion

to the Town of Cumberland,

and employees

or services

undersigned,

further

a public

permission

We recognize

officers

we own, manage or control

and that

grant

and machines
road.

that

this
and

to the Town of Cumberland
for

said

Town of Cumberland
to the provision

road.

I/We

may require

of winter

public

maintenance

I have
with

full

read

this

knowledge

document
of its

carefully,

Upon Road and Release"

(Place
this

day of

it

voluntarily

significance.

IN WITNESS WHEREOF, we have
Enter

and sign

executed

this

"Permission

to

at

of Execution

of this

Document)
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--------

By: ____________

_

(Signature)
(Please
By:

2 -

Name)

~-,-------------(Signature)
(Please

-

Print

Print

Name)

Legal Information

------------

Jen sen Baird
Gardner&Henry

WALTER E. WEBBER
!,;ENliETH M. COLE Ill
NICHOLAS S. NADZO
FRASK H. FRYE
DAVID J. JONES
MICH.\EL A. 1'El,SON
RICHARD H. SPENCER, JR.
RO1'ALD A. EPSTEIN
WILLL\M H. DALE
JOSEPH H. GROFF Ill

F. BRUCE SLF.EPER
DEBORAH M. MANN
LESLIE E. LOWRY Ill
PATRICIA MCDONOUGH DUNN
MICHAEL J. QUINLAN
R.LEEIVY
NATALIE L. BURNS
SALLY J. DAGGETT
BRENDAN P. RIELLY
SUZANNE R. SCOTT

ATTORNEYS AT LAW

TEN FREE STREET
P.O. BOX 4510
PORTLAND, MAINE 04112
(207) 77 5-7271
TELECOPIER (2071 775.7935

www.jbgh.com

RAYMOSD E. JESSES
M. 00:<ALD G.'-RDSER

YORK COUNTY
OFFICE

MER'TOS G. IIE~RY
JOHN D. BRADFORD

11 MAIS STREET, SUITE 4

JA~IES E. K.-v>L-\.'f i

Jr,,'.ENNEBUSI\'.,
~IAJ~E 04043

or COU~SEL

1207)985-4676
TELECOPIER (207) 985-4932

HSSETH

BAIRD

1191<-1987)

November 7, 2000

Robert B. Benson, Town Manager
To·wn of Clilnberhmd
290 Tuttle Road
Cumberland, ME 04021
Re:

Private Roads

Dear Bob:
Carla Nixon and Adam Ogden recently got in touch with me in regard to an MMA
training session that was held in the last few weeks in which the question of municipal liability
for plowing private roads was raised. As you may remember, in the mid-l 980's there was a
Maine Supreme Court decision saying that maintenance of private roads was an inappropriate
expenditure of public funds. However, there has been, since time immemorial, a statute at Title
23, Section 3105, which authorized winter plowing of private roads based on an aimual vote at
town meeting. It has always been our opinion that the statute was based on public safety
concerns and therefore a completely valid expenditure. Further, the Council's annual vote to
approve the budget, including the funds for this purpose, is deemed to be a sufficient indication
of compliance with this statute.
It is my understanding that MMA has indicated that any work on private roads may
expose tht: members of the plowing crew to some type of personal iiabiiity. This wouid be
possible if 1) the Town had decided not to do the work, and/or 2) the Town had not taken the
further step which we suggested more than 12 years ago of obtaining a limited public easement
over the road. You may remember, in 1988 we did prepare such a form, a copy of which I
enclose, which indicated that it should be signed by someone with apparent authority over the
various private ways that the Town plowed. It is still the opinion of this firm that winter
maintenance of private roads is permissible based on the underlying statute's safety concerns. As
such, coverage under both the Maine Tort Claims Act and the Town's supplemental insurance
should be available. It is my understanding that you are in the process of confirming the
insurance coverage which I believe is a wise idea. Given all of the above, if would be our
opinion that there is no risk for your equipment operators any greater than working on a public
road.

Jensen Baird
Gardner&Henry

November 7, 2000
Page 2
Thank you for your attention to this matter.
ours,

Kenneth M. Cole III
KMC/ab

MAINE MUNICIPAL ASSOCIATION
Legal Services
60 Community Drh·e
Augusta, Maine 04330-9486

. Telephone (207) 623-8428

WILLIA!\! \\: LIVE1"GOOD
REBECCA WARRE!'\SEEL
RICHARD P. FLEWELLING
ELLERBE P. COLE
JOSEPH J. WATHENt

Febrnary 11, 1998
Adam J. Ogden, Director of Public Works
Town of Cumberland
P.O. Box 128
Cumberland, ME 04021
Re: Winter Maintenance of Private Roads
Dear Adam:
Your letter of February 3rd poses a variety of questions about winter maintenanceof
private roads at public expense. It also poses a dilemma for me because the Town of Cumberland
has previously been advised on this issue, including the use of a document entitled "Permission to
Enter Upon Road and Release," by Kenneth M. Cole, III, Esq. Accordingly, I cannot comment
specificallyon your questions without a request from the Manager, the Council or Mr. Cole.
MM.A's general position on winter maintenance of private roads at public expense is wellknown and is discussed in detail in the enclosed excerpt from MMA'.s MunicipaLRoadsManual.
In essence, we agree with Mr. Cole's letter of August 25, 1988 to Robert B. Bensen (a copy of
which you enclosed). The only thing I would add is that subsequentlythe Maine Supreme Judicial
Court in effect affirmed Mr. Cole's conclusion that maintenance of private roads at public expense
would violate the "public purpose" doctrine of the Maine Constitution (Opinion of the Justices,
560 A.2d 552 (Me. 1989)).
I am sorry I cannot answer your inquiry directly, but by copy of this letter I invite :;:.:chn
request from those above-mentioned.
Please let us know if we can be of any other assistance.
Yours truly,

encl.
cc: Town Manager
Town Council
Kenneth M. Cole, III, Esq ..
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J. QUINLAN
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PETER 8. LAFOND
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KENNEBUNK

OFFICE

302 LAFAYETTE

CENTER

t<ENNE8UNt<. "'4AINE O ◄ O.t.::I
(207)

Q85•3352

H. LYFORD

H. CALE

Mr. Robert B. Benson
Towm Manager
Cumberland Town Office
P.O. Box 128
Cumberland,
Maine 04015
Dear Bob:
A question
that frequently
is asked by municipal
officials
is whether it is legal for a town to use public
funds to plow
and sand private
roads.
Because at least
two towns have asked
this question,
we thought it would be helpful
to send our advice
on this matter to each of our municipal
clients
before winter.
Simply stated,
our advice is this:
a town may legally
spend
public funds to plow and sand town ways and roads in which there
is a public easement.
The reason for thjs advice is as follows.
Under State statute,
there are three types of roads -- town
ways, public easements
(formerly
known as "private
ways") and
private
roads.
Please note that "private
ways" are different
from "private
roads."
A municipality
has the legal obligation
under 23 M.R.S.A. § 3651 to maintain
a town ~ay so as to be safe
and convenient
for travelers
with motor vehicles,
and must clear
snow from a town way unless that way has been formally
closed
to winter maintenance.
With respect
to public
easements
(•private ways"), under 23 M.R.S.A. § 3105, a municipality's
legislative
body may authorize
th~ municipal
officers
to use municipal highway equipment to plow and sand whenever the municipal
officers
deem such action
"advisable
in the best interests
of
the town or village
corporation
for fire and police protection."
Thus, a town must spend public funds to plow and sand town ways
that are not closed to winter maintenance,
and may spend funds
to plow and sand roads in which there is a public
easement when
the town's legislative
body authorizes
the municipal
officers
to do so, and the municipal
officers
find that plowing and
sanding isadvisable
in the town's best interest
for fire and
police protection.
However, municipalities
cannot spend public
funds to plow
and sand or otherwise
maintain
private
roads.
The Superior
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Court (Oxford County) addressed
this issue in Haynes v.
Inhabitants
of the Town of Waterford
in 1982, holding that the
Town of Waterford's
authorization
of expenditures
of. public
funds for plowing private
roads and driveways
would violate
the
public
purpose doctrine.
The public purpose doctrine
arises
out
of Article
IV, Part 3, Section
1 of the Maine Constitution
and
sets forth
that taxes shall
not be raised
for purposes
other
than public
purposes.
Because the superior
court found that the
plowing of private
driveways
would primarily
benefit
private
citizens
rather
than the public,
the expenditure
of municipal
funds for plowing private
roads and driveways
would violate
the
public
purpose doctrine.
There also is a 1980 Attorney
General's
opinion
which reaches
this same conclusion.
Further,
there is another
reason why municipalities
should
not spend public
funds for plowing,
sanding and maintaining
private
roads -- municipal
and individual
liability.
Municipal
maintenance
on town ways (and presumably
on public easements,
although
this has not been decided)
could result
in municipal
liability
for negligence
and defects,
but since this maintenance
would be a governmental
duty and within
the course and scope of
governmental
employment, municipalities
and individual
officials
generally
would be protected
by the limits
on liability
in the
Maine Tort Claims Act and Highway Defect Act.
When a town
maintains
a private
road, which it has no legal obligation
or
authority
to maintain,
the municipality,
and particularly
its
municipal
officials,
arguably
would not be acting within the
course and scope of employment and would not be entitled
to the
protections
of these acts.
Therefore,
the municipality
could be
subject
to unlimited
liability
for negligence
and defects
resulting
from plowing,
sanding and maintenance
on private
roads,
and municipal
officials
could individually
face the same unlimited
liability
for such actions.
Since it is clear that towns must spend public
funds to plow
and sand town ways (unless
they are closed
to winter maintenance),
may spend public
funds to plow and sand public easements ("private
ways") and cannot spend public
funds to plow
and sand private
roads, the real issue is whether a road is a
public
easement ("private
way") or a private
road.
Public
easements
may arise
in several
ways; a town may acquire
a public
easement in a way:
(1) by discontinuance
of a town way after
1975 under 23 M.R.S.A. § 3026, (2) through
presumed abandonment
of a road under 23 M.R.S.A. § 3028, (3) by eminent domain
(laying
out and taking the public easement),
(4) by dedication
and acceptance
of the public easement,
(5) by purchase
and
acceptance,
and (6) by prescriptive
use (at least
20 years of
adverse
use).
Where there is a question
as to whether particular ways are public easements or private
roads, a town should
examine each way on a case-by-case
basis
to determine
whether a
public
easement was acquired
through any of the above methods.
Towns should be careful
in making this determination
since if
the way eventually
is determined
to be a private
road, the
expenditure
of town funds to plow and sand it could be found
illegal
and both the town and its individual
elected
and
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appointed
officials
could face unlimited
liability
for their
actions
on that private
road.
With these risks
in mind, towns
should seek to be reasonably
sure that a public
easement exists
before plowing and sanding it, perhaps by obtainin~
certifications from owners of property
abutting
such roads or from road
associations
that a public easement has been granted
to the Town
or has arisen
from long public use.
..

•,

: .~

Finally,
while municipalities
cannot spend public funds to
plow, sand or maintain
private
roads,
they may make municipal
equipment available
for a fee for the plowing,
sanding or maintenance of private
roads when that equipment is not otherwise
needed by the municipality.
This is described
in a 1961
Attorney
General's
Opinion.
However, such actions
arguably
would not be within the scope of the Tort Claims Act and Highway
Defect Act since the municipality
would be acting as though it
were a private
contractor,
and both the municipality
and its
individual
appointed
and elected
officials
could be subject
to
unlimited
liability
when undertaking
private
road maintenance
for a fee.
Obviously,
each town must make a policy decision
in
light
of the above regarding
the wisdom of making municipal
equipment available
for a fee.
Please
let us know if we can assist
issues
of road plowing and sanding.

-·-·
KMC:

jem

Kenneth

you with

M. Cole,

III

any particular

Does Your Town Plow Private Roads?
If you're plowing them, STOP!
If you're not, DON'T START!
This article is an adaptation from a
story by Ted Cohen in the Portland
Press Herald on Dec. 13, 1993.

.,
I

--:J

OGUNQUIT - When Lynn RaymondEmpey tock over as town manager, she
quickly took control of a politically sensitive issue: publicly funded illegal
plowing of private roads.
She told selectmen, the plowing
should stop. Ifitdidn't, and a town plow
were to injure someone on a private
road, this tiny town of 976 people could
be rendered bankrupt by a lawsuit.
Under Maine law, a town's liability
is limited to $300,000 if an accident
occurs while the town is plowing a
public road. But if town crews are
illegally plowing a private road and are
sued, the sk-ywould be the limit as far as
lawsuits are concerned, RaymondEmpey said.
"When you're plowing a private
road and you don't have a deeded right
of access, you are putting the town in a
position where, if there were an accident, Iiabilitv wouldn't be limited to
$300.000," she said.
In changing the policy last week,
Ogunquit selectmenjoined other Maine
towns reluctantly complying with a
Maine Supreme Court ruling.
In a state where tradition dies hard,
it's not been easy for small towns to stop
their plows at the entrances to tiny dirt
roads that where never envisioned as
public thoroughfares.
"Our legal staff keeps advising
towns it is not a proper use of public
funds to plow private roadsbecause they
don't serve a public purpose," said
Michael Starn, spokesmanfor the M.aine
Mwtlcipal Association.
"We keep putting out information
telling them if they're plowing private
roads, do not, and it they're not, don't
start."
The state's highest court in 1989
ruled that the "implied consent of ac-

cess" doesn't adequately irrununize
municipalities from liability in the event
that a plow causes damage or injury
while clearing private property.
Despite the court ruling, town officials have tended to wait until push
came to shove before enforcing the private-plo\.',ing prohibition, said Greg
Drew, selectmen' s chairman in BlLxton.
When town officials change the
tradition that's allowed the inappropriate spending of tax money to plow private roads, they know they will anger a
lot of people who've relied on the service.
lnBlL'\1on,town officialsknew about
the court mling for several years before
finally admitting they had to put their
foot down. Their highway crews plowed
25 private roads last winter.
But this winter they'll plow only 15
- those to which the town has been given
public easements.
"We tried to avoid it," Drew said of
the decision to stop the plowing. "But
finally our attorney said, 'enough' s
enough. You guys have to realize your
liability.' "
Raymond-Empey, who began here
as town manager last month, knew one
of her.first responsibilities was planning
for winter. She advised selectmen on
her second day on the job they should
forbid the plowing of private roads.
They've since done so. But
Raymond-Empey realizes that some of
the 7 5 people living on the nine private
roads are affectedby the new policy will
be angry, or even frightened.
"Idon'twantpeopleto be fearful,"
she said, explaining that police cruisers,
:firetrucks and ambulances will still be
dispatched to emergencies on private
roads. She's exploring how to get legal
public access to private roads. to allow
plowing to continue ifhomeowners there
grant the town public easements.
She considered giving the public
two weeks or advance notice of the new
-5-

policy, but then realizedthere was really
only one thing to do: announce the
policy waseffectiveimmediately. It was
the only way to make sure it would be
enf~rced without pause.
In her previous position as the top
administrator in Naples, RaymondEmpey took a similar stance. She also
advised selectmento enforce the policy
against private-road plowing, despite
some public pressure to do otherwise.
The communities most affected by
plowing restrictions are small towns
with lots of narrow dirt roads created in
the early 1900s when people built summer cottages, according the Portland
Public WorksDirector George Flaherty.
Over the years, many of the cottages - some located along "dirt roads
no more than 12 feet ·wideand running
between two trees" - have been v.interized. Their owners want to,m crews to ---·
keep them clear of snow, Flaherty said.
In Portland. Flaherty' s crews plow
no private roads.
The policv is similar in Brunswick,
but Public Works Director John Foster
said there'll be public pressure this winter, aseveryyear,forhim to plow private
roads.
"Last year someone on a private
road called us during a storm and askoo
us to plow," Foster said. "We declined."
He added that "everyone reminds
us theypay taxesand we understand, but
we can only plow town·<lwnedroads.".

PUBLIC MAINTENANCE OF PRIVATE ROADS
GENERAL RULE: Public maintenance of private roads violates "public purpose" clause of the
Maine Constitution. In addition, town's risk of liability is increased, and liability insurance
coverage may not cover activities on private roads.
··
OPTIONS:
(a) Let landowners own road provide their own plowing and maintenance;
(b) Convey the road to town as a public easement. which means it will no longer be
private
· .
· * requires agreement of all abutting landowners
* requires acceptance by municipality
·
* municipality may require that road be built to certain condition before acceptance
* level of maintenance not guaranteed to be same as for,gt_her public roads; · ··· ·
(c) Enter contract with municipality for plowing/maintenance

services

* must cover all costs including gas, oil, wear and tear on vehicle, operator's pay,
proportional share of work comp and other insurance costs
.
* practical issues-does private road get service first or last? \Vh9-t about damaged
mailboxes, fences, etc ....:..who
1s responsible?
·
* _what to do aqout abutters who don't pay their share--unless there is a lot owners
association or road owners association, those people may get a free ride.
·

·,

..

·.•
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CHAPTER 5

NOTES:

Road Maintenance

and Repair

This Chapter discusses the municipality's road maintenance and repair obligations. Several topics are covered, including summer and winter maintenance,
State-aid roads, brush cutting, and bidding and contracting practices. Related
topics are discussed in other Chapters: road control and protection is the subject of Chapter 6, and liability for improper maintenance/repair is covered in
Chapter 7.

Legal Obligation

to Maintain and Repair Roads

A municipality's obligation to maintain and repair a road varies depending
on the type of road: town way, public easement, or privately-owned road. These
are addressed separately below.
Town ways.
23 MRSA § 3651 requires that town ways be kept open and
in repair so as to be safe and convenient for travelers with motor vehicles. Additionally, if a town way is "blocked or encumbered" with snow, 23 MRSA §
3201 requires that it be opened and made passable within a reasonable time.
See also Ouelette v. Miller, 183 A. 341, 134 Me. 162 (1936), and Rogers v.
Newport, 62 Me. 101 (1873). The process for closing roads to winter
maintenance is discussed later in this Chapter.
Public easements.
The voters of a town may authorize the selectmen to
use town equipment to maintain and repair public easements [23 MRSA § 3105).
The voters can determine the level of maintenance the town will provide, as
there is no requirement that public easements be kept "safe and passable"
on a year-round basis. The voters can designate that some public easements
(or portions thereof) be maintained at public expense, while others are not. In
short, municipalities have broad discretion in deciding how to care for public
easements.
Municipal officials are often asked whether private citizens can repair and
maintain public ways at their own expense, and what rights and liabilities this
involves. There is no statute on point. The case law is sparse, but overall it
implies that private individuals have no right to repair or reconstruct either town
ways or public easements. See, for example, Lamb v. Euclid Ambler Associates,
563 A.2d 365 (Me. 1989); and Hunt v. Rich, 38 Me. 195 (1854); and see Harris
v. Larrabee, 109 Me. 373 (1912).
The municipality_assumes no liability in the event that private repairs are improperly done and cause injury. The person who made the repairs (or contracted
for them) may be personally liable, however. We recommend that municipal
officials discourage this practice by pointing out the potential liability and the
fact that a person does not obtain any particular right or privilege by maintaining a public easement at his or her private expense. As a practical matter, most
people are unwilling to spend their own money maintaining a road that everyone
can use without charge or restriction.
Privately-owned
roads. The Maine Supreme Court has stated that public
funds or equipment may not be used to maintain or plow privately-owned roads,
see Opinion of the Justices, 560 A. 2d 552 (Me. 1989). This is true even if the
public is not prevented by signs or gates from using the road. The Court's
reasoning was that the "implied consent of access" is transitory at best, and
one or more of the road's owners could at any time restrict access. For example, the town might make substantial repairs to a private camp road open to
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the public, only to find that the very next day the road was closed to public
access.
This Opinion has raised a lot of questions, particularly in municipalities that
traditionally have maintained privately-owned roads. Some of the commonlyasked questions are addressed below:
People on private roads pay taxes, too; doesn't that entitle them to have
their roads plowed? No. A municipality is not legally required to provide identical services to all roads, just as some parts of town may have public sewer
and water, while others do not. Property without those services, however, should
not be assessed as though it had them. In other words, the lack of public
maintenance of the road may figure in to the "just value" of the property for
tax purposes. (In some cases, the increased privacy or exclusivity resulting from
lack of public maintenance may actually enhance the value of the property.)
What can landowners on private roads do to get road maintenance? The
landowners have two general options. First, they can arrange for private plowing and maintenance. They can do this by informal agreement, or by creating
a formal road association for that purpose.
Second, the landowners can request that the road be accepted by the voters
(or council in a city) as a public easement, which could then be maintained at
public expense. This option will depend on three events: first, all of the abutters on the private road must agree to gran! the pub!ic easement; [jecond, the
legislative body must vote to accept the way as a public easement; third, the
legislative body must vote to authorize maintenance of some the public easement, since it is not required by law.
A third option, though unlikely, is to ask the legislative body to accept the
road as a town way. If so accepted, the municipality assumes the legal obligation to maintain the road in a safe and passable condition.
What about access for emergency vehicles, buses, and other municipal
vehicles? The Opinion of the Justices did not address this point. Legal staH
at the MMA is of the opinion that it is permissible to send the plow down a
privately-owned road ahead of a fire truck, police car or ambulance, since opening the road is necessary to provide the emergency service. As a practical matter, however, even the plow may be unable to get down a road that has not
been previously maintained or plowed. We recommend, therefore, that persons
living on private roads keep them operCas there is no guarantee that.town
vehicles can get through in an emergency. A municipality is not liable for the
failure to provide emergency services, see 14 MRSA § 8104-B.
The municipality should not plow privately-owned roads to allow access for
school buses, garbage trucks, or other non-emergency municipal vehicles. People living on a private road must keep it open for those vehicles, or else bring
their children, trash and so on out to the public road for pick-up, see Collins
v. Westmanland School Committee, Superior Court, Docket No. CV-90-268
(Aroostook County 1991). Emergency services (fire, ambulance. and police) are
different because they involve immediate threats to human life and limb, and
the problem (a burning barn, for example) cannot be brought out to the public
road for service.
Is it legal to maintain privately-owned roads if the road owners pay the
municipality for road maintenance services? Although we recommend against
it, this arrangement may be allowed as long as all costs are covered. For example, costs include not only the cost of the sand and the driver's hourly wage,
but also the proportional share of worker's compensation, liability insurance
for the truck, general liability insurance, gas and oil used, and the proportional
share of all other expenses related to the service. Any such agreement should
be prepared as a written contract, and it should state who is responsible for
personal injury and property damage which may result from road maintenance
services. We recommend that an attorney draft the contract. Any such contract
should also make it clear that privately-owned roads will be plowed or repaired
only after public roads are finished. Otherwise, the municipality may find itself
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in the awkward position of having a contractual duty to plow private roads before
the public ways are cleared.
What legal problems may the municipality encounter if it continues to
maintain privately-owned roads without a contract? The municipality exposes
itself to broader liability when it maintains privately-owned roads. There are no
cases on point, but it is arguable that the Maine Tort Claims Act will not protect
either the municipality or the municipal employee while performing what is
essentially a private service. For example, if the plow driver negligently injures
a pedestrian on a private road, the liability cap in 14 MRSA § 8105 may not
apply. Likewise, the municipality's insurance may not cover occurrences on
privately-owned property, on the basis that it is not a public activity. Check your
insurance policies if you plan to maintain privately-owned roads.
Another potential problem is violation of federal anti-trust laws. Since the
municipality usually gets its bituminous mix, gravel, salt, sand, gasoline and
other supplies at a good price (bulk amounts and no taxes), it can perform road
plowing and maintenance for less than a private contractor charges. A private
contractor, who maintains private roads for a living, could argue that municipal
maintenance of private roads is an anti-competitive practice. The municipality
has an inherently unfair advantage because of its position as a governmental
entity. The U.S. Supreme Couii held in Community Communications, Inc. v.
City of Boulder, 102 S. Ct. 835 (1982) that a municipality is not exempt from
anti-trust liability unless it can show that there is a precise and affirmatively
expressed state grant of power to engage in anti-competitive actions. We are
aware of no road-related anti-trust cases involving a Maine community, but the
potential exists.

Closing Roads
Sometimes the best way to maintain or repair a road is to close it or limit
its use. Three laws address this subject.
Closing roads to winter maintenance {23 MRSA § 2953]: The legislative
body of the municipality may designate that certain roads (or portions) be closed to winter maintenance. Under this law, maintenance of a road can be discontinued for a specific number of months from November to April, inclusive. The
winter closing process has five steps, discussed below. The law specifies that
some of these steps be done between May 1 and October 1. To be safe, we
recommend that the entire process be done in that time period.
First, the municipal officers themselves, or upon petition of at least 7 voters,
draw up a list of roads proposed to be closed. The issue is whether it is "unnecessary" to maintain a road in view of its population, use and travel in winter.
Second, the municipal officers schedule a public hearing to discuss the list
of proposed winter closings. They must place written notice of this hearing in
some conspicuous public place at least 7 days before the hearing.
Third, after the public hearing the municipal officers file with the clerk an order
specifying the road (or portion thereof) to be closed to winter maintenance. This
order must also specify the months of non-maintenance and the number of years
the closing order will be in effect. A winter closing can run from one to ten years;
if the order fails to specify, it is for one year only.
Fourth, the legislative body must vote to approve each order, or vote to provide that each order made by the municipal officers is a final determination.
In a town meeting town, this step will require a town meeting vote.
Sample orders and articles pertaining to this process are included in Appendix E.
A winter closing order can be altered, but only after one year from the date
it was approved by the legislative body. Alteration of an order can be proposed
by the municipal officers or upon petition of 7 voters. The steps in the alteration process track those of the initial approval process.
A winter closing order or alteration order may be appealed to the county commissioners within 30 days of its final determination by the legislative body. The
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Al'\SWERS OF' THE JUSTICCS
To the Honorable House of Represent.;,.ti"es of the St.aU: of Maine:
In compliance with the provisions of section 3 of article \'I of the Constitution of
Maine, we, the undersirned Justices of the
Supreme Judicial Court, ha\'e the honor to
submit the following-responses to the quts•
tions propounded on May 16, 1!189.
QUESTIOJ\ NO. 1: Do the prcwisions of
this Lill allowing- the use of municipal tax
revenues for the purposes i-el out therein
\'iolatc the "puLlic purpose" limitation of
the Constitution of Maine, Article IV,
Part Third, Section 1?

Hl

maintenance of llccess to private proJterty
for the use of emeq:ency \'thicies.
·
QUESTJQ)'; NO. 2: [10 the provision~ of
this bill, allowing- a municipality by vcni:
of its legislati\'e hc,dy tc> as$ess the u~e:-s
of a rig-ht-of-way for ti,e maint..er.ance of
that way, \'iola ti: &ny pro\·ision of the
United States Constitution or the Consti·
tution of Maine~

[2)
We construe the, term "users of a.
right-of-way" in Que$tior, No. 2 to be the
equivalent of "those pc!1'ons who pos$eSs ;,
right-of-way to use the privately owned •
road" who under L.D. 383 could be a~scssed to pay municipal costS of maintain·
ing- that road. We an$wer Question No. 2
I I)
answer Question No. l in the
in the affjrm;;iti"efor essentiallY the same
affinnat.ive. The legislative power under
reasons as Question No. 1. For the special
Article IV, Part Third, Section l, of the assessment that would be authorized by
Maine Constitution includes the power to L.D. 383 to be valid, it must .involve both a
tax, but only to the extcn~ that t'ne t..a.x public purpose and e special l.iencfit to the
revenues are spent for public purposes.
persons to be assessed over and abovt that
Sc.c Common Cause i·. Sla/.c, 455 A..2d 1, 8 accruing- to tht public. Sec Cily of Au·
(Me.1983). The maintenance al 1.2.xpayer burn i·. Paul, 84 Me. 212, ~15, 2~ A.. 8l"i,
expense of pri\·atcly owned roads as d~
818 (1S92); J,fonlpomc.y
County i·.
1
1 fined in L.D. 3S3 would be an unconstitu•
Schult:c, 302 Md. 481,439, 489 A..2d 16, 20
i tional appropriation of public i1.:nds for the (1 !185). As we state in our answer to Ques·
benefa of the ori,·ate prooem· owners_.
tion No. 1, maint.cnance of orivatP.l\' owned
roads as contemolated in L.D. 383 docs no~
The public's access to "priv:itely owned
roads" as defined by L.D. 383 is both un- meet the pubiic purpose test.
I cer-..ain and potentially transit.011·. By the
Because of the absence of a public purpose,
an involuntary assessment under
definition in. the· proposed section 3106(2).
L.D. 3S3 to pay for mai:itP.1:ance costs or. a.
"the public_ has no legal right of travel"
privateiy owntd roac would be in\·aiic:.
over any privately owned road on which the
bill wou:d authorize the expenditure of pu'tr L.D. 383 would authorize a. municipaii,y to
require the owners of a privateiy owned
lie funds. Any possible consent by the
private owners to the public's use of the road, over which the puhlic has neither
taken nor been given an:, pubiic rii;hts, to
road at most would arise only by inference
from the absence, at tne time of expendipay the municipal cos:.s o: main~inin:;
their pri,·ate road. The owners would be
ture, of any barrier or sign "haY[ing) the
required to bear those cos-:.s even t'noug-h
effect of ciiscouragini;. public tra"el." But
even that questionable implicit consent
some or all of them ciic not wish the road
could disappear at the whim of owners who maintained b\· the municio:i.iitY at all, or die
not wish it ~:i.in:.ained i;
,1·a,· eiected
subsequently put up a "no trespassing-"
by the municipali,.y. The assessment sys·
sign or similar ba:-rie~. Anv indirect pubiic
benefitscie:-i\·ed irom the propos~d pubiic tern that would be authorized by L.D. 3f.3
exoendi~ures uoon orivate roacis from
is not the \'Olunc.a11·contractual a:-rangE:·
which the pubiic is or may be barred are
ment upheld by the l\ew Hampshire S:J·
outweighed by the pubiic ciet:-irnent. · Sec preme Court in Cle.pp i·. Toll'n of jcft'rq:.
Common Cc.use t'. Stc.tc, 455 .!•. 2d at 25.· 9, l\.H. 456, 91 A.2d 46~ (1952), by w:;ich
the prinite owne:-s o: tne roe.d con::-act.ec
We have no occasion to comment on the
fo:- municipal sen·ices. lm;-iosini; the prn·
\'alidi,y of a general s~tcte addressing- the
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posed as~essment on those 0wners whose
pri,·at.e road the municipality maintained
apinst their will would vioiate the Due
Process Ciauses of both ConstilUtions.
Mt:. Const. art. I, § Cr-A; U.S. Const.
amend. XI\'.
QUESTION J-;0. 3: Do the restrictions in
the definition of a "pri,·at.cly owned
rc,ad" contained in the bill violate any
pr0vision of t.he united St.at.es Constitu•
tion or the Constitution of Maine?
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(3) We consLrUe Question No. 3 LO address the constitutionality under the Equal
Protection Clauses of Lhe· Maine and Lhe
Unit.t:d St.at.es Constitutions of the definitional limitation of "priYat.ely owned roads"
to ".those that "serve as the primary.means
of access and egress to 2 or more prirnte
year-round residences." We conclude that
if L.D. 383 were otherwise constitutional,
that limi:..a.tion would not contravene the
constitutional requirements of equal protection of the laws. under either the Four•
t.eenth Amendment or section 6-A of the
Maine Declaration of Rig-hts, exercises of
th€: police power that do no, infringe on
fundament.al rights or implicate a suspect
ciassification are subject to only a--rational
basis scrutiny. Sec Tou:r. of Kittery 1.·.
Campbell, 455 A.2d 30, 3~ (Me.19S3). If
the municipal expenditures under L.D. 3S3
passed constitutional must.er as being for a
pubiic purpose, it would not Yiolate the
Equal Protection Clause of either Constitution lo limit those expenditures to priYatP.
roads that at the minimum serve more than
one year-round home.
\'ll'<CEl':T L. McKUSICK
Cnief J ustiC(:
DAVID G. ROBERTS

DA.NIEL E. WATHEN
CA.ROLI?\E D. GL/,.SSMA.1'i
ROBERT W. CLIFFORD
D. BROCK HORNBY
SAMUEL W. COLLINS, Jr.
Associa t.e J us tices

2d SERIES

PUBLIC NOTICE

Town Council Minutes
June 2, 2003
Councilor Stiles moved to adopt the Fiscal Year 2003/04 Municipal Budget in the
amount of $6,365,977.
Seconded by Councilor Savasuk.
VOTE: UNANIMOUS(7)
Councilor Stiles moved to make an amendmentto the 2003/2004 Municipal Budget, that
in keeping the commitment to regionalization, that a new policy be implementeddirected
to the Town Manager, that all major capital purchases be scrutinized to the extent that, if
and when possible, a regional purchase or sharing of equipment can be implemented.The
purchase will save the taxpayers of each community, while not decreasing the level of the
present services.
Seconded by Councilor Moriarty.
VOTE: UNANIMOUS (7)
03-052. To authorize certain improvements to the Stone Wharf Pier.

Councilor Moriarty stated that two years ago the Town Council voted to appoint a Stone
Pier Committee. Steve Durrell from Prock Marine assisted in identifying areas that
needed attention on the wharf and offer solutions. On August 26, 2002 the Town Council
voted to prQceedwith various, specific items of repair and structural improvementsto the
Stone Pier, totaling approximately $123,000. Also voted was maintenancedredging to
the CTC berthing area. The area was last dredged in 1994. At the Town Council
meeting in August 2002, the Town Council did not vote a specific amount of money for a
dredging project. The combined total for dredging will be $75,620.
Also proposed is a new wave break to extend from the north end of the stone pier out into
the water to protect the CTC berthing area and to allow for more tie-up float, and a new
float for the CTC. Total cost for all projects will be $603,000.
Manager Shane presented a slide presentationof the Stone Wharf improvementprojects.
The funding sources will be a Sunset Landing Bond maturation, mooring fees identified
in a Committee Report, and mooring fees in the Harbormasterjurisdiction, totaling
approximaiely $47,000.
The timetable for work will start in July 2003, with a preconstructionmeeting and end in
approximately April 2004 with installation offloats and ramps at the Wave Break.
Councilor Moriarty moved to authorize improvementsto the Stone Wharf Pier as set
forth in the Prock Marine cost proposal, which is undated, but reviewed by the Stone
Wharf Committee on May 29, 2003, specificallyItems 1-16, and Items A & B, for a total
project cost of $602,640.
Seconded by Councilor Damon
VOTE: UNANIMOUS(7)
~o

set a date for a Town Council workshop to view Section 8, street Design and

~ Construction Standards, of the Cumberland Subdivision Ordinance, re: road acceptance
policies.
Councilor Stiles moved to set a date of July 14, 2003 to review Section 8, Street Design
and Construction Standards, of the Cumberland Subdivision Ordinance as it relates to
road acceptance policies.
Seconded by Councilor Kuntz.
VOTE: UNANIMOUS (7)
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FORECASTER

PUBLIC HEARING NOTICE
TOWN OF CUMBERLAND
THE CUMBERLAND TOWN COUNCIL
will ho1d a WORKSHOP
at 6:00 p.m., Monday, July 14, 2003,
in the Council Chambers, 290 Tuttle Road,
to review Section 8,
Street Design and Construction Standards,
of the Cumberland Zoning Ordinance,
as it relates to road acceptance policies.

The ordinance section may be viewed
during reg-qlar working hours
at the office of the Town CJ.erk.
Jeffrey Porter, Council Chai.rman

PAGE 02

July 9, 2003

Mr. Terry Bragg
44 Old Mill Road
Falmouth, ME 04105
Dear Terry:
Please be advised that the Town Council will hold a WORKSHOP to review
Section 8, Street Design and Construction Standards, of the Cumberland Subdivision
Ordinance, regarding road acceptance policies.
The workshop will begin promptly at 6:00 p.m. on Monday, July 14, 2003, and
will be held in the Town Council Chambers, 290 Tuttle Road._.Interested parties are invited and encouraged to attend and will be provided an
opportunity for comment.
Sincerely,

Jeffrey Porter
Council Chairman
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MEMORANDUM
CODE
OFFICE

ENFORCEMENT

Date:

October 21, 2003

To:

William R. Shane, Town Manager (via email)

From:

Barbara McPheters, Code Officer

Subject:

Right-of-way Zoning Ordinance Changes

As required by the Town Council, review of the referenced changes was scheduled for six months after
adoption.
The changes that were effective on March 24, 2003, included the following:
□

References to right-of-ways and roads have been changed to street.

□

Definitions have been provided for right-of-way and front, rear and side lot lines.

□

The backlot, lot frontage, setback and street definitions have been amended to correspond to the
other definitions.

o

The lot regulations, backlot and road construction sections have been amended to correspond with
the new and revised definitions.

□

The road construction standard section was revised to require an effective setback and landscaped
buffer between existing structures and a proposed private street.

To date, I have heard no complaints or concerns related to these changes. In fact, most property owners
have benefited from the changes relating to corner lots which allow for the front setback to be considered
the narrowest property width.
I hope this provides the information you requested.
information, please let me know.

290

Tuttle

Road,

Cumberland,

Maine

04021

If you have any questions, or need additional

Telephone

(207)

829-2207

Fax

(207)

829-2224

Cumberland Fire Department
366 Tuttle Road, Cumberland Center, Maine 04021
Emergency 911
Business 829-5421
Fax 829-4256

Email dsmall@cumberlandmaine.com

Daniel R. Small
Chief

MEMORANDUM
To: William Shane, Town Manager
From: Dan Small, Fire Chief
RE: Sprinkler Issues
Date: October 23, 2003
Please find included in this memorandum answers to some recent questions regarding fire protection. I have
been in contact with Eric Ellis from the State Fire Marshals Office and he has offered to come to one of our
th
meetings to discuss these issues. He is unable to make our meeting on the 28 .
►

There has never been a requirement from the planning board to sprinkler homes that are
located outside of a subdivision project. However, subdivision projects have been allowed to
use sprinklers as the primary means of fire protection in lieu of hydrants, fire ponds or storage
tanks.

►

Since 1999, the planning board has required all subdivisions to provide some type of fire
protection, regardless of the subdivision size.

►

The only practical difference between single-family dwellings in subdivisions and singlefamily dwellings on single-family lots is the concentration of homes in a subdivision.

►

There are no communities in the State of Maine that have mandatory sprinkler requirements
for all homes. Several communities do have fire protection requirements for subdivisions,
which include sprinkler protection as an option.

►

Fresno, California has had a sprinkler ordinance for over ten years. The last 10 years they
have experienced a property loss from fires of $42,000 in sprinkler equipped homes. In
comparison, the Town of Cumberland experienced a $600,000 loss from fires in 2002.

►

The National Fire Protection Association (NFP A) statistics show that fires in homes with
sprinklers average a loss of $2300 whereas fires in homes without sprinklers have an average
loss of $10,300.

►

78% of all fire deaths occur in single-family dwellings.

►

The proposed fire protection ordinance has not yet been thoroughly reviewed by the planning
depai1ment or code enforcement for completeness. Both departments have offered comments
for clarity and ease of reading. Time will be needed to "polish" the document.

1.

True Spring Farms -

Sufficient water. The proposed subdivision has sufficient water available for the
reasonable foreseeable needs of the subdivision; [note: includes fire protection].
The fire protection facilities have been reviewed and approved by the Cumberland Fire
Chief. The project will use the municipal water supply. In a letter dated 12/3/99, David
W. Coffin of the Portland Water District states that the plans are in conformance with the
District's standards for water main construction. Based on these facts the standards of
this section have been met.

2.
Flintlock Ridge Sufficient water. The proposed subdivision has sufficient water available for the
reasonable foreseeable needs of the subdivision; [note: includes fire protection].
In a letter dated 12/24/98 from David Coffin, PLS, states that the Portland Water District
has a healthful and sufficient capacity to serve the proposed project. The Fire Chief has
reviewed and approved the location of the fire hydrants. Based on these facts the
standards of this section have been met.

3.
Stonegate Estates Sufficient water. The proposed subdivision has sufficient water available for the
reasonable foreseeable needs of the subdivision; [note: includes fire protection].
The Community Groundwater Study prepared by Caswell, Eischler, and Hill, Inc., dated
March 1989, for the Town of Cumberland, established the minimum lot sizes now
required in each zoning district. As a clustered subdivision, the density of the project is
less than that which would be allowed otherwise.

An existing off site fire pond ·.vill be used to provide fire protection. The fire department
has pumped the fire pond and determined that it has adequate capacity for the
subdivision. Three underground storage tanks are proposed to provide fire protection to
the development. The design of the tanks have been reviewed and approved by the Fire
Chief and the Public Works Director. A pond on the adjacent property to the east of the
subdivision will be used for fire protection provided the following are completed; 1) that
a dry hydrant design is reviewed and approved by T.W. Saucier. P.E.. 2) that the Town
Council and Town Attorney or the homeowners' association accept the easement. Based
on these facts the standards of this section have been met. 4/11/00 Revision

4.
Jordan Farms Sufficient Water. The proposed subdivision has sufficient water available for the
reasonable foreseeable needs of the subdivision;
The proposed subdivision will be connected to the Town 's public water supply for both
domestic and fire protection needs.
Based on the information provided the standards of this section have been met. 8/20/02

5.

Astible Lane -

Sufficient water. The proposed subdivision has sufficient water available for the
reasonable foreseeable needs of the subdivision;
All water service will be in Yarmouth. This standard is not applicable for Cumberland.
Based on these facts, the standards of this section have been met.
6.
Westbranch Subdivision Sufficient Water. The proposed subdivision has sufficient water available for the
reasonable foreseeable needs of the subdivision;
Wells Unlimited has provided a letter stating that sufficient water is available.
The standards of this section have been met. 12/31/01
7.
Ridge Road Subdivision Sufficient Water. The proposed subdivision has sufficient water available for the
reasonable foreseeable needs of the subdivision;
The applicant has provided a study prepared by Sevee and Maher Engineers indicating
that sufficient water is available through 5 artesian wells.
Based on the information provided the standards of this section have been met. 12/17/02
8.
Rockwood Senior Housing Sufficient Water. The proposed subdivision has sufficient water available for the
reasonable foreseeable needs of the subdivision;
The project will use the municipal water supply. David Coffin of the Portland Water
District called on 11/1/2000 to confirm that there is enough water and pressure to serve
the project. The applicant has agreed to provide one connection per unit.
The standards of this section have been met. 1/15/02
9.
Longwoods Meadow Fire Chief Small:
Comments not changed since last review. Has requested that the
houses be equipped with sprinklers, and other measures.
Sufficient Water. The proposed subdivision has sufficient water available for the
reasonable foreseeable needs of the subdivision;
Given the proximity of the Town 's aquifer protection zone and the success of other wells
in the immediate area, it can be concluded that this site can produce three wells of
adequate supply. The plumbing inspector will confirm this at the time of his inspection.
Based on the information provided the standards of this section have been met.

Fire Protection Ordinance
101.

TITLE
This Ordinance shall be known as the "Fire Protection Ordinance of the Town
of Cumberland, Maine" and shall be referred to herein as the "Ordinance."

102.

LEGAL AUTHORITY
This Ordinance is adopted pursuant to Home Rule Powers as provided in
Article VIII-A of the Maine Constitution and Title 30-A, M.R.S.A. Section
3001.

103.

PURPOSE
The purpose of this Ordinance is to protect the health, safety and general
welfare of the residents of Cumberland by establishing fire protection
measures for residential and commercial occupancies.
103.1

To provide for the protection and enhancement of life safety
against fire and its byproducts to persons occupying new buildings
in the Town of Cumberland by improving the chances of
emergency escape.

103.2

To ensure for the reasonable protection and safety of firefighters
against building collapse and other effects of fires.

103.3

To better facilitate the needs of a volunteer fire department
response.

103.4

To ensure that sound engineering practices are utilized when
installing fire protection systems.

( )

104.

DEFINITIONS
Approved: Acceptable to the authority having jurisdiction (AHJ).
Authority Having Jurisdiction: The organization, office, or individual
responsible for approving equipment, materials, an installation, or a
procedure.
Commercial Property: Any building designed for the following occupancy
use(s): business, educational, industrial, health care, public assembly, day
care, lodging/rooming, mercantile, apartment, hotel, detention, board and care,
storage or any combination thereof as defined by the National Fire Protection
Association Life Safety Code.

( )
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Dry Hydrant: A drafting source for fire department apparatus connected to
either an underground storage tank or a body of water. Each hydrant shall be
equipped with a male 4.5 inch National Standard Thread (NST) Fire
Department connection with a reducing male 2.5 inch NST connection with
cap and chain. This connection shall be located within 6 feet from pavement
for support of fire apparatus. The center of the cap shall be 30 inches from
final grade. There must be 6 feet of level ground around the hydrant.
Protective posts shall be approved by the Fire Department. All vertical pipe
components and the hydrant shall not be plastic. The design of the hydrant,
associated components and piping shall be approved by a licensed engineer.
The Public Works Director and the Fire Chief, or their designees, shall
approve access roads, protection from vehicular traffic, signage, gates,
painting of the hydrant, and any other associated items. Access roads must be
maintained year round and will be the responsibility of the developer.

n

Dwelling Unit: A room or group of rooms designed and equipped
exclusively for use as living quarters for a family, including provisions for
living, sleeping, cooking and eating. The term shall include, but not be
limited to, manufactured housing, modular/mobile homes, apartment unit,
duplexes and multiplexes and condominium units. The term shall not include
trailers or recreational vehicles used for overnight or temporary lodging only.
Fire Pond: A body of water containing at a minimum 120,000 gallons of
useable water for fire protection. A hydrologic study shall be performed by a
licensed engineer to certify the availability of the 120,000 gallons water
during all conditions, including draught and freezing temperatures. Ponds to
be considered shall have been in place prior to October 6, 2003.
Monitored Fire Alarm System: An approved automatic fire alarm system,
with battery backup, shall be capable of detecting the presence of elevated
heat temperatures, smoke conditions or sprinkler system water flow within a
building and have the capability of calling an approved fire alarm monitoring
company. The system shall meet all of the requirements as outlined in the
National Fire Alarm Code.
Public Water System: Water system maintained by the Portland Water
District, including water mains and fire hydrants.
Sprinkler System: An approved automatic fire protection sprinkler system
shall be capable of immediately supplying water to a fire without human
intervention. The system shall meet all of the requirements as outlined in the
applicable National Fire Protection Association (NFPA) Standard. These
standards shall include NFPA 13, NFPA 13R, or NFPA 13D. The system
design is. required by State Law to be pe~itted by the State Fire Marshal's
Office prior to installation.
· · ·
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( )

Subdivision: A subdivision shall be defined by 30-A M.R.S.A. § 4401, and
as amended from time to time. For the purposes of this Ordinance,
subdivisions shall mean only those approved by the Planning Board after
March 6, 1959. In addition, any lots shown on a subdivision plan, but not
subject to Planning Board review shall not be considered a lot in a
subdivision. Adopted June 28, 2000 [Amended 3/26/01) [Amended 12/17/01,
effective 1/1/02)
Underground Storage Tanks: A tank or network of tanks located in the
ground serving the sole purpose of supplying at a minimum 30,000 gallons of
water for fire protection purposes. The installation of the tanks shall be
approved by a licensed engineer.

105.

APPLICABILITY

This Ordinance shall apply to all new commercial properties in excess of
4000 square feet and all new residential dwelling units (including
manufactured housing) within the Town of Cumberland.
No new
dwelling unit or commercial property that fails to meet the requirements of
the Ordinance shall be constructed or placed within the Town of
Cumberland.
106.

EXEMPTIONS

This Ordinance shall not apply to the following:
106.1.1The repair, replacement, reconstruction or alteration of any
existing building or structure provided the number of units is not
increased, regardless of the need for a variance.
107.

ADMINISTRATION

107 .1 All new commercial properties in excess of 4000 square feet and all
new residential dwelling units that are to be located at a distance
greater than 1000 feet from an approved fire department water
source shall be provided with at least one of the requirements
outlined in the following sections. This distance shall be measured
by the path of a fire apparatus from the water source to the
dwelling unit or commercial property including the driveway.
107.la:
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108.

107.lb:

Each unit may be equipped with an approved
automatic sprinkler system. An approved fire alarm
system shall be installed and subsequently
monitored by a fire alarm company continuously for
the duration of occupancy.

107.lc:

A dry hydrant connected to one of the following
may be allowed. Subdivisions protected by this
section shall be designed with two entrances
(maintained year round) to facilitate fire department
tanker shuttle operations.
107.1.cl:

Fire Pond (Pre-existing as of
October 6, 2003)

107.1.c2:

Underground storage tank(s)

CONFLICT WITH OTHER LAWS, CODES OR ORDINANCES

This Ordinance shall not repeal, annul, or otherwise impair or remove the
necessity of compliance with any federal, state or other local laws, codes
or ordinances. Where this Ordinance imposes a greater restriction upon
the use of land, buildings, or structures, the provisions of this Ordinance
shall prevail.
109.

SEPARABILITY

Should any section or provision of this Ordinance be found by the courts
to be invalid, illegal, or unenforceable, such decision shall not affect any
other section or provision of this Ordinance either singly or collectively.
110.

EFFECTIVE DATE

The effective date of this Ordinance shall be
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111.

REVIEW PROCEDURE
This Ordinance shall be reviewed by the Town Council in !Yf.o'f{iJJYear
to
assess the efficacy of the Ordinance and shall be reviewed by the Planning
Board periodically (but not less frequently than once every three years).
Based on its review the Planning Board may recommend amending this
Ordinance as provided in Section 11.

112.

AMENDMENTS
112.1. An amendment to this Ordinance may be initiated by one of the
following:

113.

112.1.1

The Planning Board.

112.1.2

The Town Council.

112.1.3

The residents, pursuant to Article X, Section 2 of the Town
Charter.

VIOLATIONS
113.1. A violation of this Ordinance shall be deemed to exist when any
person, partnership, or corporate entity engages in any construction
activity directly related to the erection or placement of a
commercial property in excess of 4000 square feet or a residential -·dwelling unit, upon any land within the Town, without first having
an approved fire protection plan obtained from the Fire Chief or
his/her designee.
113.2. If a new commercial property in excess of 4000 square feet or a
new residential dwelling unit has been constructed or placed,
without an approved fire protection plan, it shall be deemed a
violation for any person, firm, or corporate entity to sell, lease, rent
or occupy such new commercial property in excess of 4000 square
feet or new residential dwelling unit until such approval has been
duly issued.

114.

NOTICES OF VIOLATIONS; LEGAL ACTION
When a violation of any provision of this Ordinance shall be found, the
CEO shall send a written notice of the violation to the responsible party or
parties and shall notify the Town Council of the violation. If the notice
does not result in the correction of the violation, the Town Council may
institute any and all actions and proceedings, either legal or equitable,
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including seeking injunctive relief, the imposition of fines, removal of the
structure, or other action that may be appropriate or necessary to enforce
the provisions of this Ordinance. The remedies set forth herein are
intended to be cumulative and not exclusive of each other. The Town
Council is authorized to enter into administrative consent orders to
eliminate violations with or without court action. Such agreement shall
not allow an illegal structure or use to continue.
115.

PENALTIES
115.1. Any person owning or controlling the use of any new commercial
property in excess of 4000 square feet or any new residential
dwelling unit being constructed or occupied in violation of this
chapter shall be liable to be fined not less than $100 or more than
$2,500 for each day such a violation (i.e. construction activity,
unlawful occupancy) continues after notification by the CEO.
·115.2. If a new commercial property in excess of 4000 square feet or a
new residential dwelling unit has been built in violation of this
chapter and is then occupied the owner may be fined as provided in
Section 14 A. of this Ordinance.

116.

APPEALS

)

116.1. The Board of Adjustment and Appeals in accordance with Section
603 of the Cumberland Zoning Ordinance, may, upon written
..,..-·
application of an aggrieved party and after public notice, hear
appeals from determinations of the Code Enforcement Officer in
the administration of this Ordinance. Following such hearing, the
Board of Adjustment and Appeals may reverse the decision of the
Code Enforcement Officer only upon a finding that the decision is
clearly contrary to the specific provisions of this Ordinance.
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PUBLIC NOTICE
The Cumberland Planning Board and Town
Council will meet in a joint WORKSHOP Session on Tuesday,
October 28, 2003 at 7:00 p.m. in the Cumberland Town Council
Chambers, 290 Tuttle Road to review the issue of fire protection
policies as presently enforced through the Cumberland Subdivision
Ordinance.

10/23/2003

05:57

FAX

~001

***************************
**::: ACTIVITY REPORT :;:**
***************************
ST. TIME
:;:10/22
:;:10/22
:;:10/22
:i:10/22
:f:10/22
:f:10/22
:;:10/22
:i:10/22
:!:10/22
:i:10/22
:;:10/22
:j: 10/23
:;:10/23
:;:10/23
*10/23
10/23
10/23

05: 11
05:31
11: 56
12:36
13:58
15:08
16:15
19:27
21:35
21:37
21:49
00:52
01:33
03:37
03:39
04:06
05:46

10/23
10/23
10/23

05:46
05:47
05:48

CONNECTIONTEL

CONNECTIONID

97812503

912077294071

2072872421
ROBERTHALF INTL
97752621
918003045712
912072876545
98710680
97916920
98466828
97812060
97916920 PRESS HERALDNEW

NO.
5496
0582
5497
5498
5499
5500
5501
0583
5502
5503
5504
5505
0584
0585
0586
0587
0588

MODE

PGS.

AUTO RX
TRANSMIT
AUTO RX
AUTO RX
AUTO RX
AUTO RX
AUTO RX
TRANSMIT
AUTO RX
AUTO RX
AUTO RX
AUTO RX
TRANSMIT
TRANSMIT
TRANSMIT
TRANSMIT
TRANSMIT

ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM
ECM

0589 TRANSMIT
0590 TRANSMIT
0591 TRANSMIT

ECM
ECM
ECM

1
1
1
1
1
1
1
14
1
1
1
2
3
1
1
1
0

RESULT

OK 00'16
OK 00'35
OK 00'49
OK 00'49
OK 00'49
OK 00'49
OK 00'49
OK 07'09
OK 00'48
OK 00'48
OK 00'31
OK 00'36
OK 01'24
OK 00'58
OK 00'29
OK 00'17
NG 00'00
0 STOP
1 OK 00'27
1 OK 00'21
1 OK 00'13

